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expenditures. ORR program officials said the grantee returned the 
funds to HHS, and these funds were available to the grantee for 
allowable expenditures during the budget year. 

• A third grantee was required, in February 2018, to return nearly $20 
million due to excessive executive compensation and various other 
costs that ORR determined were not allowed under the terms of the 
grant and HHS regulations. ORR terminated its agreement and closed 
all facilities operated by this grantee in March 2018. The grantee 
appealed the requirement that they return funds to the HHS 
Departmental Appeals Board and as of June 2020, ORR was awaiting 
the Board’s decision. 

ORR did not require that funds be returned by the other grantees at 
whose facilities it had stopped placements or removed children for 
performance-related reasons in fiscal years 2018 and 2019. According to 
officials at the Office of Grants Management, HHS takes steps to recover 
funds from grantees whenever it determines the grantee has not complied 
with their grant agreements or relevant laws and regulations in ways that 
have monetary implications. They said they may recover funds from a 
facility where ORR stops the placement of children for performance-
related reasons, for example if the reasons for the stop placement 
included unallowable expenditures by the grantee, or resulted in the 
discontinuation of grant funding. 

In addition, ORR officials said that from fiscal years 2014 through 2019 
there was one grantee for which the agency declined to award a new 
grant at the end of its 3-year grant period. ORR declined to award this 
organization a new grant in February 2019, but in July 2019 awarded a 
subsequent grant to the same organization. ORR officials said they 
awarded the organization a new grant because it submitted a new 
application indicating it would be working with experienced 
subcontractors, increasing ORR’s confidence that the organization would 
perform successfully.76 

ORR provides grants to organizations to care for children in federal 
custody without lawful immigration status until they can find an 
appropriate sponsor available to care for them. These grantees are 
responsible for the health, safety, and well-being of this vulnerable 
population. ORR has policies and procedures in place to aid them in 

                                                                                                                       
76However, as previously noted, our review of the two applications found that of the three 
proposed sites that were the same in both applications, five of the six subcontractor 
partners were the same as in the application that was rejected.    

Conclusions 
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awarding grants to the best-qualified organizations and to monitor 
grantees to ensure that they comply with their grant requirements and the 
children receive the care they need. However, several significant lapses 
in the implementation of these policies and procedures could affect the 
quality of care provided to these children. For example, we found a lack of 
clarity in grant announcements regarding information applicants are 
required to provide to ORR, including information related to their state 
licensing status and any state licensing allegations and concerns. 
Improving the clarity of these grant announcements could help ensure 
that applicants provide more complete information to assist ORR in 
making sound funding decisions. 

Additionally, while ORR has conducted outreach in some cases to state 
licensing agencies to obtain key information about its grantees, 
information sharing is generally limited between ORR and state agencies. 
This lack of regular communication between ORR and state licensing 
agencies could limit the effectiveness of both state and ORR monitoring, 
increasing the possibility that some children may not receive the care and 
services they need and placing their safety at risk. Further, most state 
agencies we surveyed reported that they would like additional information 
about ORR-funded facilities in their state. 

In addition, while ORR has taken steps to more centrally track corrective 
actions and regularly monitor the facilities it funds, it has not met its own 
specific targets for the frequency of its monitoring site visits, as well as 
audits related to the prevention of sexual abuse. Following its monitoring 
site visits, ORR does not consistently provide grantees with timely 
information on changes they need to make to comply with ORR policy. 
Addressing these issues would better ensure the well-being of 
unaccompanied children and that federal funds are provided to the most 
qualified organizations. 

We are making the following eight recommendations to ORR: 

The Director of ORR should clarify in its grant announcements the 
information and supporting documentation applicants are required to 
provide in their grant applications with respect to their state licensing 
status, eligibility, and allegations and concerns. (Recommendation 1). 

The Director of ORR should take steps to develop, and ensure that 
officials reviewing grant applications implement, a process to verify the 
accuracy and completeness of information reported by grant applicants 

Recommendations for 
Executive Action 
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on state licensing status, eligibility, allegations and concerns. 
(Recommendation 2). 

The Director of ORR should ensure that the grant review process 
includes a documented review of applicants’ past performance on ORR 
grants for those that have previously received grants to care for 
unaccompanied children. This could include, for example, a systematic 
review of previous quarterly and annual performance reports and a review 
of corrective actions issued by all ORR monitoring staff to all ORR-funded 
facilities previously operated by the applicant. (Recommendation 3). 

The Director of ORR should clarify in its instructions to grantees the 
information they are required to report on state licensing citations in their 
quarterly performance reports. (Recommendation 4). 

The Director of ORR should take steps, such as through guidance or 
training, to ensure that project officers clearly understand the requirement 
that grantees report state licensing citations at any of their facilities within 
24 hours and include state licensing citations in their quarterly 
performance reports. (Recommendation 5). 

The Director of ORR should work with state agencies that license ORR-
funded facilities to develop a plan for mutual information sharing, 
including processes for ORR outreach to states during the grant 
application review process and ongoing information sharing on ORR and 
state monitoring processes and identified deficiencies. (Recommendation 
6). 

The Director of ORR should ensure that ORR provides and maintains a 
current point of contact for each state agency that licenses ORR grantees 
to facilitate information sharing regarding ORR-funded facilities. 
(Recommendation 7). 

The Director of ORR should develop a plan—including roles, 
responsibilities, and timeframes—to guide and focus ORR’s efforts to 
meet its goals to: 

• conduct an audit of each facility’s compliance with ORR standards on 
preventing and responding to sexual assault, as required under the 
Interim Final Rule, 

• conduct on-site monitoring visits to each facility at least every 2 years 
in accordance with ORR policy, and 
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• report any noncompliance to the facility within 30 days of the site visit, 
in accordance with ORR policy. 

(Recommendation 8). 

We provided a draft of this product to the Department of Health and 
Human Services (HHS) for review and comment. We received written 
comments from HHS, which are reproduced in appendix III. HHS also 
provided technical comments, which we incorporated as appropriate. 

HHS concurred with all of our recommendations and outlined steps that 
ORR plans to take to address them. In its response to our first 
recommendation, HHS stated that in June and July 2020, ORR published 
four new grant announcements, which it updated to require that 
applicants be licensed at the time of their application and provide 
documentation of their license in order to be considered for a grant. 
These new announcements also require applicants to report any 
allegations/concerns of abuse and/or neglect, as well as any denial, 
suspension, and/or revocation of their license.77 HHS stated that ORR 
would continue to assess whether the requirement to be licensed at the 
time of application is reasonable and should be applied to future funding 
cycles. We reviewed these grant announcements and believe that the 
updated language is a promising first step toward clarifying the 
information applicants must provide regarding their state licensing status 
and any allegations or concerns, as we recommended. However, we 
found that these grant announcements did not include clarification on two 
key points: the time period for which any allegations or concerns should 
be reported, and whether applicants operating multiple facilities should 
report allegations and concerns that have occurred at any of their 
facilities, or only those at facilities specified in the application. In addition, 
if ORR decides not to retain the new requirement to be licensed prior to 
applying in future grant announcements, it should clarify how applicants 
that have not yet obtained a license should demonstrate license eligibility 
in their application. 

In concurring with our second and third recommendations, HHS noted 
that ORR project officers currently assess the accuracy and 
completeness of grant applicants’ state licensing information and consider 
                                                                                                                       
77In its official response to our recommendations, HHS stated that the grant 
announcements require awardees to report allegations and concerns. However, HHS later 
clarified that this sentence should be updated to read applicants, not awardees, consistent 
with the grant announcements.  

Agency Comments 
and Our Evaluation 
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past grant performance in their reviews, but that ORR would develop 
guidance and training in an effort to standardize those elements of their 
reviews.78 We agree that guidance and training are needed, given our 
finding that the 11 project officers provided conflicting accounts of 
whether they communicate with state licensing agencies during the 
application review process, and could not provide documentation of their 
reviews of past performance. In response to our fourth and fifth 
recommendations, HHS stated that ORR would work with the Office of 
Management and Budget to add a reporting requirement on state 
licensing citations to grantees’ quarterly performance reports, and would 
develop guidance and training to ensure project officers understand 
grantee reporting requirements regarding state licensing citations. 

With respect to our sixth recommendation, HHS stated that information 
sharing between ORR and state licensing agencies would benefit both 
parties, but noted that implementation of the recommendation would 
depend on the state agencies’ willingness and ability to share information. 
HHS said that ORR will reach out to other ACF program offices and state 
licensing agencies, and will work to identify information sharing goals and 
potential mechanisms to facilitate communication. We recognize that 
states may vary in their interest and ability to share information with ORR. 
However, most states we surveyed were interested in some additional 
information sharing. We encourage ORR to work with each state 
individually to develop a mutually beneficial information sharing 
relationship. Regarding our seventh recommendation, HHS noted that 
ORR will develop and maintain a list of points of contact for each state 
agency that licenses an ORR-funded facility. 

Finally, HHS outlined several steps ORR planned to take in response to 
our eighth recommendation on monitoring. With respect to auditing 
facilities’ compliance with ORR standards on preventing and responding 
to sexual assault, as required under the Interim Final Rule, HHS 
reiterated ORR’s plans to solicit a new contract for these audits, but did 
not state the timeline for publishing the contract solicitation. We urge 
ORR to work as expeditiously as possible to ensure the remaining audits 
are carried out, given that it has already missed the initial deadline by 
over a year. With respect to conducting monitoring visits to each facility 
every 2 years in accordance with ORR policy, HHS stated that the 
suspension of these visits due to COVID-19 makes it unlikely that ORR’s 
                                                                                                                       
78HHS stated that, under the department’s grants policy, ORR is unable to require the 
panel of outside reviewers to verify the accuracy and completeness of information 
provided; however, ORR project officers may perform such an assessment.  
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monitoring team will be able to visit all facilities originally scheduled for 
fiscal year 2020. HHS stated that ORR plans to hire additional staff to 
ensure that the team can catch up on these visits once it is safe to 
resume them. We recognize the real challenges caused by the current 
pandemic and that it will likely be very difficult to meet the 2-year goal for 
fiscal year 2020. With respect to future efforts, in addition to its current 
hiring plans, we encourage ORR to continue monitoring the team’s 
staffing levels to ensure it can consistently meet its goals going forward. 
Finally, with respect to reporting noncompliance to facilities within 30 days 
of the site visit in accordance with ORR policy, HHS stated that ORR is in 
the process of developing a best practice resource guide for monitoring 
staff to further improve the timeliness of report submissions. 

As agreed with your office, unless you publicly announce its contents 
earlier, we plan no further distribution of this report until 30 days from its 
issue date. At that time, we will send copies of this report to relevant 
congressional committees, the Secretary of Health and Human Services, 
and other interested parties. In addition, this report will be available at no 
charge on GAO’s website at http://www.gao.gov. 

If you or your staff have any questions about this report, please contact 
me at (202) 512–7215 or larink@gao.gov. Contact points for our Offices 
of Congressional Relations and Public Affairs may be found on the last 
page of this report. GAO staff who made key contributions to this report 
are listed in appendix IV. 

Sincerely yours, 

 
Kathryn A. Larin, Director 
Education, Workforce, and Income Security Issues 
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This report examines the federal Office of Refugee Resettlement’s (ORR) 
grant making process and oversight of its grantees that care for 
unaccompanied children. It addresses (1) how ORR considers state 
licensing issues and past performance in its review of grant applications; 
(2) state licensing agencies’ policies and practices for overseeing ORR 
grantees, and how ORR and states share information on oversight; and 
(3) ORR policies and practices for addressing grantee noncompliance 
with grant agreements. 

We used several approaches to address our objectives, including 
reviewing relevant federal laws and regulations and ORR policies, 
procedures, and guidance. In addition, we reviewed documents related to 
ORR’s grants, including grant applications approved for funding in fiscal 
years 2018 and 2019, conducted a survey of 29 state licensing agencies 
in states where ORR had awarded grants to operate facilities as of July 
2019, and reviewed information grantees submit to ORR on monitoring by 
state licensing agencies. We also reviewed federal internal control 
standards on using and communicating quality information. In addition, 
we reviewed ORR monitoring documentation and corrective action data. 

In addition, we interviewed or submitted written questions to relevant 
ORR and Administration for Children and Families (ACF) officials. 
Specifically, we collected information from ORR program officials, project 
officers responsible for reviewing grant applications and monitoring, and 
ORR federal field specialists, among others. We also collected 
information from ACF Office of Grants Management (OGM) officials. 
While we conducted some interviews with these officials, we obtained 
other information through written questions at the request of the 
Department of Health and Human Services (HHS). In addition, we 
interviewed state licensing agency officials in selected states. 

Further, to incorporate the perspectives of ORR grantees in our review, 
we sought to interview staff of ORR grantees. However, HHS wanted to 
have one of its attorneys present at these interviews or take other 
measures that we believed could have prevented grantees from speaking 
freely with us about their experiences with ORR. We were unable to 
reach timely agreement with HHS on procedures for conducting these 
interviews that would address this concern. As a result, our review is 
based on information obtained from ORR officials and documents and, 
where relevant, state documentation and interviews. 

Appendix I: Scope and Methodology 
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To address our first objective, we reviewed documents related to ORR 
grants made in fiscal years 2018 and 2019, the most recent years 
available at the time of our review. We reviewed all eight ORR grant 
announcements with due dates during these two fiscal years and all 
seven funding decision memoranda issued by ORR during this time.1 To 
assess the reliability of grant award data in ORR’s funding decision 
memoranda, we obtained information from ORR officials knowledgeable 
about the data and reviewed the user manual for the data system that 
generated the data. We found these data to be sufficiently reliable for our 
reporting purposes. 

In addition, we reviewed all 58 applications from applicants to whom ORR 
awarded grants during these two fiscal years. We analyzed these 
approved grant applications to determine what information applicants 
included about state licensing and past performance on ORR grants, 
where applicable, among other information. To determine whether 
applicants that received ORR grants in fiscal years 2018 and 2019 were 
able to obtain a state license and whether they had begun serving 
children, we compared the 58 applications that ORR awarded grants to 
with data ORR provided on facilities’ status as of July 2020.2 We 
assessed the reliability of the data provided by ORR on its facilities by 
obtaining information from ORR officials with knowledge of the data. 
While ORR program officials acknowledged that these data are not 
always kept up-to-date, we found the data sufficiently reliable for the 
purpose of providing approximate numbers of facilities that had obtained 
a license and begun serving children. We also reviewed other ORR and 
ACF documents related to the grant process, including checklists and 
training materials, summary reports from the outside panel that reviews 
applications, internal guidance for project officers’ application review, 
notices of awards, and grant agreements. 

To learn about state licensing agencies’ oversight policies and practices 
for ORR-funded facilities, and how these agencies share information with 
ORR, we conducted a Microsoft Word-based survey of 29 licensing 
agencies in 26 states, including the District of Columbia, where ORR had 
awarded grants to operate facilities as of July 2019. Our survey included 
                                                                                                                       
1ORR issued a funding announcement for secure shelter providers with a due date of 
June 29, 2018. According to ORR officials, either ORR did not receive any applications in 
response to this grant announcement or ORR’s contractor screened out all applicants 
during its initial review. Therefore, ORR did not fund any applicants in this round and did 
not issue a funding decision memorandum. 

2We also reviewed data provided by ORR on its facilities as of February 5, 2020.  

Review of ORR 
Grants 
Documentation 

Survey of State 
Licensing Agencies 
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questions about whether a state licensing agency currently licensed 
ORR-funded facilities, its ongoing oversight practices, any deficiencies it 
found at ORR-funded facilities, and information sharing with ORR. We 
administered the survey from October 2019 to January 2020. 

Because we surveyed all relevant state licensing agencies, our survey 
had no sampling error. We took several steps to minimize nonsampling 
error, including using methods to ensure we sent the survey to the 
appropriate agencies and officials. We identified agencies to survey 
through a combination of ORR-provided information and online research, 
and confirmed that they were the appropriate licensing agency and point 
of contact prior to distribution of the survey. Some of these officials 
directed us to other officials at their agency. We also conducted pretests 
with three state licensing agencies, chosen to reflect a variety of state 
experiences with licensing ORR-funded facilities, to check for the clarity 
of questions and flow of the survey. We made revisions to the survey 
based on feedback from the pretests. 

We sent the survey by e-mail in an attached Microsoft Word form that 
respondents could return electronically after marking checkboxes or 
entering responses into open answer boxes. Finally, we contacted all 
respondents who had not returned the questionnaire by email and phone. 
We followed up with respondents who submitted surveys with missing 
question responses via email and phone to clarify their answers. 

To supplement the survey and obtain further supporting information on 
survey responses, we emailed state agency officials who responded to 
questions on whether additional information from ORR would be useful. 
We also emailed all state licensing agencies who responded to our 
survey and asked if they had a point of contact at ORR. 

We received completed responses from 28 of the 29 state licensing 
agencies we surveyed. Washington State Department of Children, Youth, 
and Families declined to participate in the survey. 

To obtain further information on state licensing policies and practices, as 
well as on their information-sharing with ORR, we conducted semi-
structured interviews with state licensing agency officials in Arizona, 
Maryland, and Texas. We selected these states based on a combination 
of criteria, including the number of ORR grantee facilities in each state, a 
mix of types of state licensing agencies, and border and non-border 
states (see table 2). We also selected Arizona in part because it has two 
different agencies that license ORR grantee facilities. 

Interviews with State 
Licensing Agencies 
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Table 2: States and Licensing Agencies Selected for In-Depth Interviews, with Key Selection Characteristics 

State 
Number of ORR-funded 

facilities located in the statea 
 

Licensing agency(ies) 
Border 
state? 

Arizona 21  Department of Child Safety 
Department of Health Services 

Yes 

Maryland 4  Department of Human Services No 
Texas 60  Department of Family and Protective Services Yes 

Source: List of facilities provided by the Office of Refugee Resettlement (ORR) and state licensing agency information. | GAO-20-609 
aBased on a list provided by ORR as of July 30, 2019. Some facilities were not yet open, according to 
this ORR data. 
 

At each of these agencies, we interviewed state licensing officials at 
various levels, including agency leadership and officials who monitor 
facilities, to ensure we obtained a range of views. Additionally, we 
reviewed each agency’s responses to the survey to determine if there 
were answers that necessitated additional discussion or clarification. We 
also conducted more limited survey follow-up interviews with officials from 
New York’s Office of Children and Family Services, Georgia’s Department 
of Human Services, and North Carolina’s Department of Health and 
Human Services. We chose these states based on their survey 
responses and licensing challenges at ORR-funded facilities identified by 
news media reports and other federal agencies. 

To learn what information grantees report to ORR regarding state 
licensing citations at their facilities, we reviewed quarterly performance 
reports submitted to ORR by the grantees that operated nine selected 
facilities in our three states. We selected these facilities based on the 
number of corrective actions received on their last ORR monitoring visit, 
number of corrective actions received from their state licensing agency in 
the past year (if known), and to reflect a range of facility types, sizes, and 
populations served (see table 3).3 

                                                                                                                       
3The two facilities we selected in Maryland, and two of the four facilities we selected in 
Texas, consisted of a shelter and foster care facility that were operated out of the same 
location. Three of the nine facilities—one in Texas and two in Arizona—were operated by 
the same ORR grantee. 

Review of Quarterly 
Performance Reports 
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Table 3: Office of Refugee Resettlement-Funded Facilities Selected by GAO for Review of Quarterly Performance Reports  

State Facility Type Population serveda 
Size (bed 

capacity)a 

Number of ORR 
corrective actions 

issued as a result of 
ORR’s most recent 

monitoring site visit 

Number of state 
licensing corrective 

actions issued in FY 
2019 

Arizona A Shelter Males and females 
6-17 

304 7 17 

B Shelter Males and females 
0-17 

300 9 9 

C Shelter Males, 12-17 78 31 Information not 
availableb 

Maryland D  Shelter Males, 9-17 50 14 4 
E  Transitional and 

long-term foster 
care 

Males 9-17 
(Transitional Foster 
Care); 
Males and females 
2-17, pregnant and 
parenting teens, 
youth with special 
needs (Long Term 
Foster Care) 

15 34 5 

Texas F Shelter Males 0-17, females 
0-12, parenting 
teens 12-17 

400 12 22 

G Shelter Males and females 
8-17, pregnant and 
parenting teens 

100 NAc 12 

H Shelter Males and females 
12-17, pregnant 
teens in their first 
trimester 

110 18 10 

I Transitional foster 
care 

Males and females 
0-17, pregnant 
teens 

50 43 14 

Source: List of facilities provided by the Office of Refugee Resettlement (ORR) and state licensing agency information. | GAO-20-609 
aBased on a list provided by ORR as of July 30, 2019. 
bState licensing agency did not make monitoring reports publicly available. 
cNot applicable because facility had not yet received an ORR monitoring site visit 
 

We reviewed all 37 quarterly performance reports that were submitted to 
ORR by the grantees that operated these nine facilities in fiscal years 
2018 and 2019 for quarters in which they received a state licensing 
citation. To determine whether these grantees reported state licensing 
citations in their quarterly reports on those nine facilities, we compared 
them to publicly available state licensing reports. We were unable to 
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conduct this analysis for one of the facilities we selected in Arizona, which 
is licensed by a state agency that does not make information on its 
citations publicly available and did not respond to our requests for this 
information. 

To evaluate the timeliness of reports sent by the ORR monitoring team to 
facilities they visited, we analyzed information from the team’s 
spreadsheets that tracked visits conducted in fiscal years 2018 and 2019. 
Specifically, we calculated the number of business days between the 
conclusion of each site visit and the date the team sent the monitoring 
report detailing any needed corrective actions to the facility.4 To assess 
the reliability of the data in these spreadsheets, we obtained information 
from ORR officials on their processes for maintaining the data. We also 
compared the dates in the spreadsheets against another spreadsheet 
that monitoring team managers use to assess the timeliness of monitoring 
reports, and against monitoring reports for our selected facilities. We 
identified a few inconsistencies and corrected the data using revised 
dates provided by ORR. After taking these steps, we determined the data 
were sufficiently reliable for our purposes. 

To identify examples of corrective actions issued by various teams at 
ORR, and the timing of facilities’ responses to those corrective actions, 
we also reviewed monitoring reports and other corrective actions issued 
to the nine selected facilities described above. In addition, we obtained 
information from ORR on the number of facilities in fiscal years 2018 and 
2019 that had not had a site visit in over two years, which is the minimum 
frequency set forth in ORR policy.5 Finally, we asked ORR program 
officials for written responses to our questions on the status of audits for 
compliance with standards to prevent and respond to sexual abuse and 
sexual harassment of unaccompanied children in ORR-funded facilities.6 

We conducted our work from May 2019 to September 2020 in 
accordance with generally accepted government auditing standards. 
Those standards require that we plan and perform the audit to obtain 
                                                                                                                       
4ORR policy specifies that these reports be sent within 30 days. We calculated business 
days because ORR officials told us they interpret the policy to refer to business days. 

5Office of Refugee Resettlement, ORR Guide: Children Entering the United States 
Unaccompanied, Section 5.5.1, accessed June 1, 2020, 
https://www.acf.hhs.gov/orr/resource/children-entering-the-united-states-unaccompanied-s
ection-5#5.5.   

6See Standards to Prevent, Detect, and Respond to Sexual Abuse and Sexual 
Harassment Involving Unaccompanied Children, 79 Fed. Reg. 77,768 (Dec. 24, 2014).  

Analysis of Corrective 
Actions and 
Monitoring 
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sufficient, appropriate evidence to provide a reasonable basis for our 
findings and conclusions based on our audit objectives. We believe that 
the evidence obtained provides a reasonable basis for our findings and 
conclusions based on our audit objectives. 
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ORR uses a multi-step process when it reviews new grant applications to 
provide care to unaccompanied children. The process consists of an 
initial review by an ORR contractor, a review by a non-governmental 
panel (outside review panel), and a review by an ORR project officer. 
After these reviews, either ORR leadership or the Administration for 
Children and Families’ (ACF) Assistant Secretary makes the final funding 
decisions. ACF’s Office of Grants Management conducts a business 
review of the approved applications (see fig. 6). 

Figure 6: Grant Application Review Process 

 
 

The following information on ORR’s grant review process was provided 
by ACF officials, ORR program officials and project officers, or obtained 
through our review of documentation related to this process. 

• Contractor review. ORR’s contractor, F2 Solutions, conducts an 
initial review of all applications for completeness and to make sure 
they meet certain requirements laid out in ORR’s grant 
announcement. For example, the contractor confirms that the 
organization or business applying for the grant is eligible for ORR 
grants and that the application is complete. If the application fails to 
meet the requirements of the contractor review, the contractor deems 
the application ineligible and no further reviews are conducted. If the 
contractor determines that the applicant has met all requirements, the 
application is forwarded to the outside review panel. 

• Panel review. The outside review panel scores applications against 
criteria laid out in the grant announcement. The panel is comprised of 
three reviewers and a Panel Chair, who acts as a liaison between the 

Appendix II: Office of Refugee Resettlement 
(ORR) Grant Review Process 
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panel and ORR.1 According to ORR officials, reviewers are selected 
from outside of the federal government and typically have 
backgrounds in social work or child welfare. Each of the three panel 
members independently review and score each of their assigned 
applications. The panel chair then sends ORR the average of the 
three reviewers’ scores for each application. 

• Application cutoff score. As part of deciding which applicants will be 
awarded a grant to care for unaccompanied children, ORR’s 
leadership establishes an application cutoff score after receiving 
scores from the review panels. When determining the cutoff score, 
ORR officials said they look for a natural breakpoint in the scores, at 
the range of application scores during the particular funding round, 
and ORR’s capacity needs. 

• ORR project officer review. According to ORR program officials and 
project officers, an ORR project officer reviews each application that 
has a score above the cutoff established by ORR leadership to 
assess whether the applicant has a viable plan to provide services 
and a reasonable budget proposal. The project officer makes funding 
recommendations to ORR leadership. ORR does not typically review 
applications that score below the cutoff score; however, ORR project 
officers receive the list of such applicants and can recommend 
funding for those applicants. ORR projects officers said that this rarely 
happens. 

• ORR leadership. ORR leadership makes funding decisions. In cases 
in which ORR decides to fund all applicants scoring above the cutoff 
score, the ORR Director signs off on the decision. In cases in which 
ORR decides not to fund an applicant whose application scored 
above the cutoff score, the ACF Assistant Secretary reviews the 
reasoning for this recommendation and must agree. ORR refers to 
these cases as out of rank order decisions. They occur when ORR 
decides to “skip” funding an application that received a higher score 
and instead fund a lower scoring applicant. 

• ACF Office of Grants Management (OGM) review. OGM conducts a 
business review of each application that ORR has approved to 
confirm it meets the business and financial requirements listed in the 
grant announcement. As part of that review, OGM also reviews the 
applicant’s budget proposal, and may assist ORR project officers in 
budget negotiations with approved grantees. The Associate Deputy 
Assistant Secretary for Grants within OGM gives final approval of 

                                                                                                                       
1According to ORR, F2 Solutions is responsible for soliciting reviewers and ORR must 
approve them.   
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  INTRODUCTION 

Southwest Key Programs, Inc. (SWK) is a private, non-profit agency that has positively impacted 

the lives of at-risk children, youth, and families for 34 years. SWK was established in 1987 with 

the specific aim of providing community-based services as an alternative to detention and long-

term incarceration for youth involved in the juvenile justice system. Our organization has since 

expanded its program models to include immigrant children’s services, residential and emergency 

shelters for immigrant youth, juvenile delinquency prevention programs, child welfare preventive 

programs, immediate intervention services for at-risk youth and families, wraparound services, 

mental health and substance abuse treatment, evening support programs, mentoring programs, and 

alternative education schools. Today, with a mission of “Opening doors to opportunity so 

individuals can achieve their dreams”, SWK is a nationally recognized leader in the provision of 

caring and effective programming for at-risk children, youth and families in partnership with 

dozens of federal, state, and local agencies across Arizona, California, Florida, Georgia, New 

York, and Texas. 

SWK began providing shelter care services to Unaccompanied Alien Children (UAC) in Arizona 

and Texas in 1996 under the direction of the U.S. Department of Justice (USDOJ), Immigration 

and Naturalization Services (INS), and subsequently in partnership with the Office of Refugee 

Resettlement (ORR) from 2003 to the present. SWK is currently one of the largest providers of 

shelter care services to UAC in the United States. Under the supervision of ORR, SWK currently 

operates 27 shelter programs and one (1) home study/post-release program throughout Arizona, 

California, and Texas, providing beds to thousands of unaccompanied minors daily with the largest 

program having a capacity to serve 1,200 UAC. SWK works with the federal government to fulfill 

the U.S. Supreme Court’s mandate on the appropriate care of unaccompanied children from all 

over the world.  

Provided below are SWK’s responses to questions posed by the Health and Human Services (HHS) 

Department through its Request for Information (RFI) regarding Federal Licensing of Office of 

Refugee Resettlement Facilities. SWK’s responses include specific input regarding options for a 

Federal licensure process to ensure continued program operations of shelters serving UAC and are 

intended to inform a strategic and impactful plan for the administration of facilities.  

 QUESTIONS TO THE INDUSTRY 

 

1.  What challenges do facilities face in complying with the State-based licensing scheme 

as currently operating around the country? 

 

Organizations with facilities face an array of challenges in complying with state-based licensing 

schemes currently operating around the United States. First, in the delivery of shelter care for 

UAC, entities are required to comply with requirements from both state-based licensing entities 

and ORR. Meeting requirements at both a state and federal level ultimately causes unforeseen 
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delays in opening and operating facilities. Additionally, adhering to both state and federal licensing 

standards requires that facilities operate multiple, at minimum two, database systems including a 

system for the state licensing entity as well as the UAC database portal system. Having two or 

more database systems can lead to user error and inaccuracies. 

 

Another challenge faced by facilities is fully understanding licensing requirements. Most states do 

not articulate licensing requirements in a clear and concise manner, making it difficult for facilities 

to adhere to such requirements. A well-defined articulation and documentation of requirements by 

licensing entities, including lists, would enhance organizations’ awareness and adherence to 

facility requisites.  

 

This challenge is particularly difficult for entities that operate facilities in different states as there 

is no uniform or aligned method for licensure or oversight across states. Where one state may 

require strict rules around supervision and staffing, another state my not. Additionally, state 

licensing entities have varying requirements for signing off on professional documents.  There are 

also differing licensing standards regionally and within states depending upon what entity oversees 

facility licensure. Having consistent licensing requirements within and across states would assist 

organizations in ensuring that facilities meet all necessary standards of operation. The creation of 

aligned compliance requisites across states or by the federal government would create consistency 

and would assist in supporting health and safety outcomes for youth. Further, having one 

overarching regulatory body providing oversight would enhance facilities’ overall operational 

uniformity, efficiency, and effectiveness. 

 

2.  What sort of independent entity do you see as best positioned to provide the services 

currently provided by State licensing entities? 

 

SWK foresees that one federal independent entity overseeing licensing of facilities across all states 

would prove most effective in providing the services currently offered by State licensing entities. 

 

3.  Comments on having one entity responsible for issuing licenses and a second entity 

responsible for investigations and inspections. 

 

Having provided shelter care for UAC for the past 25 years, it is SWK’s opinion that having one 

entity performing both licensing and investigations/inspections would prove most effective in the 

licensing and oversight of ORR facilities. It has been our organization’s experience that having 

these responsibilities separated across two entities will lend to different interpretations of licensing 

standards and requirements. There is less likely to be conflicting interpretations if one federal 

entity maintains responsibility for interpreting licensing rules and conducting investigations and 

inspections. Having one entity responsible for these duties will also assist in the alignment of 

licensing requirements across all states.  
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4.  When should a provider seek a Federal license as opposed to a State license? 

 

Seeking federal or state licensure is dependent upon whether the vendor operates ORR facilities 

in one state or multiple states. If a vendor maintains ORR contracts in one state, the vendor should 

seek a state license. However, if a vendor maintains ORR contracts in more than one state, federal 

licensure of facilities should be sought.   

 

Referring sources will also inform whether state or federal licensure should be sought. For 

example, if a vendor is accepting UAC from a state entity such as a foster care system, it may be 

beneficial to maintain state licensure to coincide with referring source requirements.  

 

Finally, to maintain consistency across states, professional licenses for staff should be federal. 

 

5.  Views on the possibility of dual (State and Federal) licensure and/or Federal 

accreditation of State licensed facilities to ensure compliance with minimum Federal 

standards? 

 

It is the opinion of SWK that having dual licensure (state and federal) would put ORR vendors in 

a difficult situation as there may be conflicting requirements among licensing entities. Maintaining 

a single federal licensure and/or federal accreditation entity responsible for ensuring compliance 

with minimum federal standards would ensure continuity and alignment of ORR facilities across 

states nationwide.  

 

6.  Suggestions on how to improve information sharing between State and Federal 

partners? 

 

As an ORR contractor, SWK is well aware of the difficulties in information sharing between state 

and federal partners. Creating one central database shared between state and federal entities would 

be most effective in enhancing bi-directional communication. A central database would enable 

providers to both upload and download pertinent client information made available from other 

providers and sources in a more timely and efficient manner.  

 

7.  What challenges would be posed to existing ORR facilities if ORR were to seek a 

Federal license on a facility's behalf? 

 

ORR seeking a federal license on a facility’s behalf would pose several challenges. First, it would 

result in increased scrutiny on the facility and operating organization by media and other external 

sources. Additionally, there may be significant pushback from states regarding regulatory 

oversight of facilities. States may be reluctant to pass this regulatory oversight onto federal 

authorities. 
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8.  What types of standards should be adopted for licensure (the list is non-exhaustive, 

and commenters should please include recommendations on additional categories)? 

 

SWK agrees that the standards for licensure should consist of categories similar to those currently 

in place including, but not limited to, the following: 

 

✓ Minimum standards for facilities 

✓ Admission, orientation, reunification, and release processes 

✓ Child rights 

✓ Services, including needs assessment, development of care plans, developmental and 

educational 

✓ services, and legal services 

✓ Organization and administration 

✓ Reporting and recordkeeping 

✓ Training 

✓ Monitoring and oversight 

✓ Caregiver-to-child staffing ratios 

✓ Medical and dental care, family planning services, and emergency healthcare services 

✓ Mental health and behavior management 

✓ Visitation and contact with family members 

✓ Safeguarding children 

✓ Physical plant 

✓ Rescission and denial of licenses 

A single federal licensing process with comprehensive standards and requirements would enhance 

the consistency of licensed facilities across all states.  

 

9.  How would an independent licensing entity best provide independence and objectivity 

from ORR in performing its critical task of monitoring compliance with all existing 

standards? 

 

While ORR currently provides a high level of oversight and monitoring of facilities and services, 

interpretations of ORR rules vary by state and even within states depending on which agency 

monitors compliance. Shifting the responsibility and task of monitoring compliance with all 

existing standards to an independent licensing entity would enhance objectivity, assist in aligning 

standards, and reduce varying interpretation of standards among monitoring entities. 
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10.  What proposed rules and processes should be applied for an independent 

investigatory agency to investigate and inspect federally licensed facilities? 

 

For an independent agency to investigate and inspect federally licensed facilities, SWK 

recommends that entities follow rules and processes similar to those required for accreditation with 

set standards, aligned processes, and central measures. It is also recommended that the 

investigatory agency develop a guide for licensing standard requirements as well as an 

interpretation guide on how the entity will construe requirements to ensure there are no 

discrepancies or room for misinterpretation. These standards should be made public so that 

vendors are well informed of all required measures for licensure.  

 

11.  What are some possible benefits of Federal licensure? 

 

As discussed, having consistent federal licensing requirements within and across states would 

assist organizations in ensuring that facilities meet all necessary standards of operation. Federal 

licensure would result in multiple benefits including, but not limited to, the following:  

 

✓ Enhanced consistency of standards and requirements across states 

✓ Enhanced consistency of staff requirements across states (licensure, training, etc.) 

✓ Aligned and consistent new employee and ongoing training across states 

Federal licensure would also enhance operational uniformity and consistency nationwide, thus 

enhancing the care, health, and safety outcomes for youth staying in these facilities.  

 

12.  What are some possible challenges of Federal licensure? 

 

Challenges of federal licensure would include, but not be limited to, pushback from current state 

regulatory agencies that may not wish to relinquish this oversight of facilities.  

 

13.  How would Federal licensure impact operations and other requirements, such as 

grant/contract or insurance requirements? 

 

SWK does not foresee that federal licensure would impact grant or contract requirements, with the 

exception of possibly speeding up the licensing process for facilities. As such, facilities would be 

able to open and receive youth in a more timely manner. 

 

14.  What agency or entity should investigate and inspect federally licensed facilities? 

 

While SWK does not have a specific recommendation of an entity to investigate and inspect 

federally licensed facilities, it is our opinion that an entity with similar monitoring and 

investigative experience conduct this work. Additionally, SWK recommends that the entity chosen 

to perform these duties research and become fully knowledgeable in investigations, monitoring, 

and inspection of ORR facilities so that they are fully aware of all licensure requirements.  
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15.  Comments regarding a Federal licensing scheme versus a Federal accreditation plan. 

 

A federal licensing scheme would ensure that monitoring of facilities is conducted on a more 

consistent basis in alignment with predetermined standards. To adhere to federal licensing 

requirements, monitoring and investigating of facilities would be more frequent to validate that 

youth in care are receiving the highest quality of services in a safe and healthy environment. More 

formalized oversight and monitoring through federal licensure would ensure optimal shelter and 

care for youth in facilities.  

 

The challenge of a federal accreditation plan for facilities is that the frequency of oversight is less 

timely than with licensure. For example, in some instances federal accreditation only requires that 

facilities be inspected every 3 to 5 years. As such, facilities may operate without adhering to 

standards for a period of time before any pertinent issues are identified. This can, in turn, create 

health and safety risks for youth in care at these facilities.  

 

16.  How can considerations for an ORR Federal licensing, accreditation, and/or 

monitoring scheme inform additional or aligned guidance and standards for other 

full-time child-caring facilities supported by ORR or HHS? 

 

Considerations for an ORR federal licensing, accreditation, and/or monitoring scheme can inform 

aligned guidance and standards for other full-time child-caring facilities supported by ORR or 

HHS. However, to inform guidance and standards across other child-caring facilities, the ORR 

federal licensing, accreditation, or monitoring scheme must create uniform and consistent language 

and standards that can be broad enough to cover other types of facilities as well as those overseen 

by state organizations. As such, language and standards must allow some minor flexibility of 

interpretation as long as facilities can demonstrate that they are meeting basic standards and 

mandates. At the same time, language cannot be so ambiguous that it can be randomly interpreted. 

 

17.  What information should ORR provide to the public on ORR-funded or ORR-

licensed shelter facilities? 

 

It is the opinion of SWK that ORR should be transparent when providing information to the public 

on ORR-funded or ORR licensed shelter facilities. First, SWK recommends that ORR make public 

the standards of care for which licensed facilities are currently required to adhere to. In alignment 

with transparency, it is recommended that ORR also disclose general information on facilities with 

identified deficiencies in standards of care while also providing more details on minor deficiencies. 

The goal of providing this information would be to demonstrate that although deficiencies were 

noted, the facility still meets overall standards of care.  

 

SWK also recommends that the government create a list of optimal standards of licensure to which 

ORR-funded or ORR-licensed facilities should strive to achieve, such as a ‘gold star standard’. 

ORR can, in turn, provide information to the public about facilities that not only meet standards, 

but also exceed standards – achieving a gold star standard of care. 
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Finally, SWK recommends that ORR create a webpage in which performance information for each 

ORR-funded or ORR-licensed shelter facility is posted. This webpage would allow the public to 

view and compare performance of each facility and enable organizations to benchmark how they 

are performing in contrast to competitors.  

 

18.  What resources should ORR consider if it develops a Federal licensing, accreditation, 

and/or monitoring program? 

 

Licensing of facilities is a lengthy and timely process. As such, ORR should maintain significant 

resources to ensure that steps required to meet licensing requirements takes place in a time-efficient 

manner. For example, because background checks of facility staff oftentimes cause major delays 

in the licensing process, SWK recommends that ORR create a system to more quickly conduct 

background checks. Moving responsibilities of background clearances within the federal entity 

could also minimize delays.  

SWK also recommends that ORR provide reasonable timeframes for vendors to complete the 

licensing process. 

19.  Would a Federal licensing or accreditation program need to work differently in 

different care environments, such as residential childcare institutions, group homes, 

and child behavioral health facilities? 

 

A federal licensing or accreditation program would need to work differently depending upon the 

target population, including the mental and physical needs of youth served. While some aspects of 

residential care institutions, group homes, and child behavioral health facilities may be similar, 

federal licensing standards and requirements must be differentiated by youths’ needs, particularly 

their physical health and mental health capacities as these youth would require a different realm 

of services, supervision, and care. This would greatly affect several categories pertinent to 

licensing standards such as, but not limited to, development of care plans, developmental and 

educational services, caregiver-to-child staffing ratios, medical care, mental health and behavior 

management, etc. 

20.  Would you recommend any alternatives to a Federal licensing or accreditation 

scheme? 

Not applicable. SWK recommends a federal licensing scheme with one federal independent entity 

overseeing licensing of facilities across the United States. It is SWK’s opinion that a federal 

licensing scheme would prove most effective in enhancing and improving the licensing processes 

currently offered by State licensing entities. 
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Flores Counsel Comments to Proposed ORR Foundational Rule 

I. INTRODUCTION  
 
Dec. 4, 2023 
 
Submitted via Federal eRulemaking Portal 
 
Toby Biswas 
Director of Policy, Unaccompanied Children Program 
Office of Refugee Resettlement 
Administration for Children and Families 
Department of Health and Human Services 
Washington, DC 
 
Re: HHS Docket No. ACF-2023-0009, Comments in Response to Proposed 
Rulemaking: Unaccompanied Children Program Foundational Rule (RIN 0970-AC93) 
 
Dear Mr. Biswas: 
 
We write on behalf of class counsel in Flores v. Garland, Case No. 85-4544 (C.D. Cal.), 
to address inconsistencies between the Office of Refugee Resettlement’s Notice of 
Proposed Rulemaking on the Unaccompanied Children Program Foundational Rule 
(“Proposed Rule”) and the Flores Settlement Agreement (“FSA” or “Settlement”).   
 
The Proposed Rule, to be codified at 45 C.F.R. Part 410, fails to discharge ORR’s 
obligations under Paragraphs 9 and 40 of the FSA “to publish the relevant and 
substantive terms of this Agreement as a Service regulation.” See also FSA ¶ 9 (“The 
final regulations shall not be inconsistent with the terms of this Agreement.”). The 
Commenting Parties, as Flores counsel, are intimately familiar with the rights and 
protections guaranteed by the FSA and urge ORR to reformulate the Proposed Rule to 
be consistent with the Settlement. 
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As discussed below, the Proposed Rule dismantles the FSA’s state licensing 
requirements, which is a core protection guaranteed to class members under the FSA. 
See, e.g., Proposed Rule §§ 410.1001, 410.1101, 410.1103, 410.1201. The Proposed 
Rule permits children to be placed in unlicensed facilities that are only required to meet 
undefined “other requirements specified by ORR,” without any guarantee of 
expeditious transfer to a state-licensed placement. See, e.g., Proposed Rule 
§ 410.1001. By omitting references to licensed facilities throughout the Proposed Rule, 
the Proposed Rule undermines the FSA’s substantive terms. Further, the Proposed Rule 
allows programs to avoid state licensure requirements even where a state has a 
licensing framework available and undermines other protections for children under 
state law. See, e.g., Proposed Rule §§ 410.1001; 410.1302(a). Without requiring state 
licensing, the Proposed Rule falls far short of the requirements of the FSA and is, on its 
face, inconsistent with the FSA. 
 
Other provisions in the Proposed Rule are also inconsistent with the FSA. For example, 
certain provisions would permit a delay in licensed placement under circumstances that 
are inconsistent with Paragraph 19 of the FSA. See Proposed Rule §§ 410.1001, 
410.1101(d)(7), 410.1800(b). Additionally, parts of the Proposed Rule would allow ORR 
to deny release to certain sponsors for reasons inconsistent with Paragraph 14 of the 
FSA. See Proposed Rule § 410.1202(d). Another provision of the Proposed Rule fails to 
protect critical due process rights for children in bond hearings. See Proposed Rule 
§ 410.1903. Expeditious placement in licensed facilities, prompt release to appropriate 
sponsors, and fair bond hearings are among the vital protections guaranteed by the 
FSA. It is imperative that the Final Rule include these protections, as well as others 
detailed below.     
 
To implement the FSA and be consistent with its substantive terms, the Final Rule must 
remedy the deficiencies identified in this comment, including by ensuring state 
licensing and meaningful independent oversight. Moreover, ORR should take this 
opportunity to go beyond the floor set by the Settlement and enshrine greater 
protections for unaccompanied children in ORR custody. 
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II. COMMENTING PARTIES 
 
The National Center for Youth Law (“NCYL”) is a non-profit law firm that has fought to 
protect the rights of children and youth for over fifty years. Headquartered in Oakland, 
California, NCYL leads high impact campaigns that weave together litigation, research, 
policy development, and technical assistance. NCYL also collaborates with public 
agencies to develop policies and practices to better support children and families.  
NCYL's Immigration Team works to ensure that immigrant children are able to live in 
communities rather than in government custody and have the resources they need to 
heal and thrive. NCYL is counsel to the plaintiff classes in Flores v. Garland and Lucas 
R. v. Becerra.  
 
The Center for Human Rights and Constitutional Law (“CHRCL”) is a non-profit, 
public interest law foundation dedicated to furthering the legal, civil, human, and 
constitutional rights of immigrants, refugees, children, indigenous peoples, and the 
indigent. CHRCL is counsel to the plaintiff classes in Flores v. Garland and Lucas R. v. 
Becerra. CHRCL has nationally recognized expertise in law and policy affecting its 
target populations. CHRCL devotes a majority of its resources to major class action 
litigation. CHRCL also conducts administrative and legislative advocacy, and policy 
analysis on behalf of its target populations. CHRCL also serves as a resource for policy 
makers, advocacy coalitions, and community-based organizations in the areas of 
migration, refugees, labor-related immigration law and policy.  
 
Children’s Rights ("CR") is a national advocacy organization dedicated to improving 
the lives of children living in or impacted by America’s child welfare, juvenile legal, 
immigration, education, and healthcare systems. CR uses civil rights impact litigation, 
advocacy and policy expertise, and public education to hold governments accountable 
for keeping kids safe and healthy. CR's work centers on creating lasting systemic 
change that will advance the rights of children for generations.  
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III. COMMENTS ON PROPOSED RULE 
 

A. The Proposed Rule Dismantles State Licensing Requirements in Clear 
Violation of the FSA 
 

1. The State Licensing Requirement is a Material Term of the FSA 
 

For more than 80 years, there has been consensus within the child welfare field 
that facilities that care for children must be licensed by state authorities to ensure that 
such facilities meet fundamental health and safety requirements.1 Over the past eight 
decades, states have developed capacity and expertise to license these facilities—
capacity and expertise that the federal government lacks. This critical state-based 
licensing requirement was a central feature in negotiating and agreeing to protections 
for immigrant children in federal custody. Under the Flores Settlement Agreement that 
resulted from these negotiations, immigrant children must generally be placed in state-
licensed facilities and these facilities must “comply with all applicable state child 
welfare laws and regulations” and abide by other minimum standards. FSA ¶¶ 12(A), 
19, Ex. 1.  

 
State licensing agencies have the independence, administrative infrastructure, 

specialized expertise, and enforcement authority to monitor facilities housing 
immigrant children and ensure they meet state child welfare standards.2 The federal 
district court for the Central District of California and the Court of Appeals for the Ninth 
Circuit have each recognized that the Settlement’s state licensing requirement is a 
material term of the agreement. Flores v. Johnson, 212 F. Supp. 3d 864, 879-80 (C.D. 
Cal. 2015), aff’d in part, rev’d in part sub nom. Flores v. Lynch, 828 F.3d 898, 906, 910 
(9th Cir. 2016). As the Ninth Circuit Court of Appeals explained, the purpose of the 
state licensing requirement is to “use the existing apparatus of state licensure to 
independently review detention conditions.” Lynch, 828 F.3d at 906.  

 

 
1 Neha Desai, Emma McGinn, & Laura Alvarez, Correcting Course: Restoring the critical 
protection of placement in licensed facilities for children in federal immigration custody, Apr. 
2023, at 6, https://youthlaw.org/resources/correcting-course; see also National Database of 
Child Care Licensing Regulations, CHILD CARE TECHNICAL ASSISTANCE NETWORK, 
https://licensingregulations.acf.hhs.gov/ (last visited Nov. 30, 2023). 
2 Id. at 7; see also CAL. CODE REGS. tit. 22, §§ 101169, 101200, 101206; FLA. ADMIN. CODE ANN. 
R. 65C-46.003(5), 65C-46.005(1); FLA. STAT. ANN. §§ 409.175, 409.176; 26 TEX. ADMIN. CODE §§ 
745.211, 745.8407, 745.8603 (state regulations as examples of what licensing requirements 
encompass). 
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State licensing is such an essential protection for children that it is the only 
requirement that both the plaintiffs and the government agreed should survive even 
after the termination of the Settlement. A 2001 amendment to the FSA states that “[a]ll 
terms of this Agreement shall terminate 45 days following defendants’ publication of 
final regulations implementing this Agreement. Notwithstanding the foregoing, the INS 
shall continue to house the general population of minors in INS custody in facilities that 
are state-licensed for the care of dependent minors.” Flores v. Barr, 407 F. Supp. 3d 
909, 915 (C.D. Cal. 2019) (quoting Dec. 7, 2001 Stipulation amending the FSA). 

 
Of course, licensing alone does not ensure the safety of children, but it is a 

prerequisite for ensuring a baseline of core requirements to which facilities must 
adhere and is also a vital structure for accountability. Far more must be done to ensure 
the well-being of children placed in these facilities, but all of it must be built upon the 
core infrastructure that state licensing provides. 
 

2. The Proposed Rule Violates the FSA’s State Licensing Requirement 
 

Paragraph 6 of the FSA defines a “licensed program” as “any program, agency 
or organization that is licensed by an appropriate State agency to provide residential, 
group, or foster care services for dependent children, including a program operating 
group homes, foster homes, or facilities for special needs minors.” FSA ¶ 6 (emphasis 
added). The language in the FSA makes clear that the state’s role in licensure is key to 
the licensing scheme. Proposed Rule Section 410.1001 would replace the “licensed 
program” of the FSA with a “standard program.” Under this Proposed Rule, “[s]tandard 
program means any program, agency, or organization that is licensed by an 
appropriate State agency, or that meets other requirements specified by ORR if 
licensure is unavailable in the State to programs providing services to unaccompanied 
children, to provide residential, group, or transitional or long-term home care services 
for dependent children, including a program operating family or group homes, or 
facilities for special needs unaccompanied children.” Proposed Rule § 410.1001 
(emphasis added).  

 
According to the Preamble to the Proposed Rule, “[t]he proposed definition of 

‘standard program’ is broader in scope to account for circumstances wherein licensure 
is unavailable in the state to childcare facilities that provide residential, group, or home 
care services for UC.” Preamble (p. 68,967). The proposed definition of “standard 
program” cannot replace the FSA’s requirement of a “licensed program.” The 
Proposed Rule’s reference to “other requirements specified by ORR” is vague and in no 
way substitutes for the child welfare standards or independent oversight provided by 
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state licensure. See Flores v. Barr, 407 F. Supp. 3d at 919 (holding that placing Flores 
class members in facilities that follow federal standards instead of state licensure “is 
more than a minor or formalistic deviation from the provisions of the Flores Agreement, 
as ‘[t]he purpose of the licensing provision is to provide class members the essential 
protection of regular and comprehensive oversight by an independent child welfare 
agency.’” (quoting Order re Pls.’ Mot to Enforce at 14 [Doc. # 177])). 

 
The Proposed Rule also eliminates the FSA’s “licensed program” requirement in 

provisions that relate to release rather than ORR placement. Proposed Rule Section 
410.1201 details the order of preference for release of a minor from ORR custody. The 
language mirrors that of Paragraph 14 of the FSA, except that subsection (5) of the 
Proposed Rule refers to “a standard program willing to accept legal custody” as 
opposed to “a licensed program willing to accept legal custody.” This alteration means 
that an unaccompanied child could be released from ORR custody for long-term 
placement in a facility that is not licensed or monitored by any state. Moreover, it is not 
even clear what “a standard program willing to accept legal custody” means in the 
release context because the Proposed Rule defines “standard program” within the 
framework of ORR care providers. 

 
The Final Rule must reintroduce a state licensing requirement in every provision 

of the Proposed Rule where the FSA requires state-licensed placement. The definition 
of “standard program” must be expanded to require state licensing. This alone would 
be insufficient to make the Proposed Rule consistent with the FSA, however, as the 
Proposed Rule sometimes replaces the term “licensed placement” with other terms 
such as “appropriate placement” or simply “placement.”  
 

For example, Paragraph 12(A) of the FSA states that “[t]he INS will transfer a 
minor from a placement under this paragraph to a placement under Paragraph 19. . .” 
within a certain timeframe, unless one of the listed exceptions applies. FSA ¶ 12(A) 
(emphasis added). Paragraph 19 of the FSA establishes the requirement of placement 
in a licensed program. Proposed Rule Section 410.1101(b) replaces this FSA language 
with the following: “ORR identifies an appropriate placement for the unaccompanied 
child….” (emphasis added). By replacing “placement under Paragraph 19”—which 
refers to placement in a licensed facility—with “appropriate placement,” the Proposed 
Rule violates the FSA’s state licensing requirement. 

 
As another example, the language in Proposed Rule Section 410.1103(e) not 

only violates the state licensing requirement of the FSA, but could lead to unlicensed 
placements being favored over state-licensed placements. Paragraph 6 of the FSA 
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provides that the government “shall make reasonable efforts to provide licensed 
placements in those geographic areas where the majority of minors are apprehended, 
such as southern California, southeast Texas, southern Florida and the northeast 
corridor.” FSA ¶ 6 (emphasis added). Proposed Rule Section 410.1103(e), by contrast, 
states that “ORR shall make reasonable efforts to provide placements in those 
geographical areas where DHS encounters the majority of unaccompanied children.” 
Proposed Rule § 410.1103(e) (emphasis added). By omitting the term “licensed” from 
this provision, the Proposed Rule violates the FSA state licensing requirement. Further, 
because the Proposed Rule includes no preference for state-licensed placements over 
unlicensed standard programs, this provision could have the effect of prioritizing 
unlicensed placements in Texas over licensed placements in other geographic areas. 
This undermines the purpose of Paragraph 6 and the FSA as a whole.  
 

3. The Proposed Rule Allows Programs to Avoid State Licensure 
Requirements Even Where a State has a Licensing Framework Available 

 
Several provisions of the Proposed Rule allow programs to avoid state licensing 

requirements, even in states that have a licensing framework available. This is 
inconsistent with the state licensing requirement of the FSA. See FSA ¶ 6. 
 

Proposed Rule Section 410.1302(a) states that standard programs shall “[b]e 
licensed by an appropriate State or Federal agency, or meet other requirements 
specified by ORR if licensure is unavailable to programs providing services to 
unaccompanied children in their State, to provide residential, group, or foster care 
services for dependent children.” This language seems to permit programs to choose 
between three options: (1) state licensing, (2) federal licensing, or (3) “if licensure is 
unavailable” to programs in a certain state, then the program is required to “meet 
other requirements specified by ORR.” Proposed Rule § 410.1302(a).  

 
As explained above, the “other requirements specified by ORR” are not a 

substitute for state licensing as required by the FSA. Further, Proposed Rule Section 
410.1302(a) permits federal licensing as an alternative to state licensing even in states 
that have a licensing framework available to ORR grantees. This is a clear violation of 
FSA licensing requirements.  
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It is unclear from the drafting of this subsection how the contemplated federal 
licensure scheme will interact with the “other requirements specified by ORR.” 3 In a 
footnote in the Preamble, ORR states that “[s]eparate from this notice of proposed 
rulemaking and in the spirit of current FSA requirements, ACF is currently developing a 
notice of proposed rulemaking that would describe the creation of a Federal licensing 
scheme for ORR care providers located in states where licensure is unavailable to 
programs serving unaccompanied children.” Preamble (p. 68,916 n.52) (emphasis 
added). The Proposed Rule does not offer any detail regarding this potential federal 
licensing scheme or any assurances that federal licensing will incorporate the minimum 
standards and oversight mechanisms of state licensure. Without information on federal 
licensing or any detail on the “other requirements specified by ORR,” Flores counsel 
and other stakeholders cannot fully and adequately respond to the Proposed Rule. In 
any event, substituting federal licensure for state licensure is inconsistent with the FSA. 
 

4. The Proposed Rule Impermissibly Allows ORR and Care Providers to 
Violate State Law 

 
The FSA requires that licensed programs “comply with all applicable state child 

welfare laws and regulations and all state and local building, fire, health and safety 
codes.” FSA Ex. 1. Proposed Rule Section 410.1302(b), by contrast, allows programs to 
abide by federal requirements instead of following state law if licensure is unavailable 
in their state. There is no justification for this exception. Even if it were permissible to 
operate standard programs without state licenses, there is no reason those programs 
should not be required to follow state child welfare laws and state and local building, 
fire, health, and safety codes. ORR has no expertise in topics such as building and fire 
safety and no authority to authorize care providers to violate state and local law. If state 
or local laws deprive an unaccompanied child of a right they would enjoy in another 
state, ORR should transfer the child to a state that better protects their rights. 

 
In addition, the Proposed Rule includes several federal preemption provisions 

stating that “[i]f there is a potential conflict between ORR’s regulations and State law, 
ORR will review the circumstances to determine how to ensure that it is able to meet its 
statutory responsibilities. It is important to note, however, that if a State law or license, 
registration, certification, or other requirement conflicts with an ORR employee’s duties 
within the scope of their ORR employment, the ORR employee is required to abide by 
their Federal duties.” See Proposed Rule §§ 410.1302(b), 410.1307(c)(2), 410.1401(d), 

 
3 In fact, no provision in the Proposed Rule makes clear what the “other requirements specified 
by ORR” will include. See Sections 410.1001, 410.1302(a)-(b). 
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410.1801(b)(15). There is no parallel language in the FSA. These provisions could be 
interpreted broadly to give ORR discretion to ignore state licensing requirements if the 
agency perceives a conflict. Such an interpretation would be inconsistent with the FSA’s 
state licensing scheme. This federal preemption language should be followed by 
qualifying language stating: (1) state licensure is required, and (2) if a conflict between 
ORR’s policies or regulations and state law arises, the state-licensed program must still 
follow state licensure requirements. 

 
Further, Proposed Rule Section 410.1001 (definition of “Standard Program”) 

requires all homes and facilities to be “non-secure,” whereas Paragraph 6 of the FSA 
requires them to be “non-secure as required under state law.” The omission of “as 
required under state law” allows for a departure from state law requirements even in 
states that license ORR facilities. Even if it were permissible to operate standard 
programs without state licenses, the state law definition of “non-secure” should still 
control because states have greater expertise on the specific requirements of non-
secure facilities in the child welfare context. Without the “as required under state law” 
clause, ORR could adopt a definition of non-secure that permits much more restrictive 
conditions than are currently permissible. Cf. Flores v. Barr, 407 F. Supp. 3d at 920 
(rejecting DHS definition of “non-secure”). 

 
For the same reasons, if ORR chooses to retain the reference to “a facility for 

special needs unaccompanied children” in the definition of “standard program” in 
Proposed Rule Section 410.1001,4 it would be impermissible to replace the FSA’s 
Paragraph 6 reference to the “level of security permitted under State law” with 
undefined “requirements specified by ORR if licensure is unavailable in the State.”  

 
5. The Proposed Rule Contemplates Placement in Out of Network (OON) 

Facilities That Are Not Defined as Meeting Either State Licensing or 
“Standard Program” Requirements 

 
The Proposed Rule introduces the term “care provider facility,” which is defined 

as “any physical site that houses unaccompanied children in ORR custody, operated by 
an ORR-funded program that provides residential services for children, including but 
not limited to a program of shelters, group homes, individual family homes, residential 
treatment centers, secure or heightened supervision facilities, and emergency or influx 
facilities.” Proposed Rule § 410.1001. Notably, the definition states that “[o]ut of 

 
4 As explained below, Flores counsel supports omitting the term “special needs 
unaccompanied child” from the Final Rule. 
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network (“OON”) facilities are not included within this definition.” An OON facility is 
defined as “a facility that provides physical care and services for individual 
unaccompanied children as requested by ORR on a case-by-case basis, that operates 
under a single case agreement for care of a specific child between ORR and the OON 
provider. OON may include hospitals, restrictive settings, or other settings outside of 
the ORR network of care.” Proposed Rule § 410.1001.  

 
Pursuant to this definition, not all OON facilities are secure placements, yet the 

Proposed Rule does not specify that OON placements must abide by state licensing 
requirements, or even that they must follow the requirements of a standard program. 
Proposed Rule Section 410.1302 identifies the minimum standards that are required in 
standard programs, but the Proposed Rule does not currently mandate these minimum 
services at OON facilities.  
 

These gaps in the Proposed Rule undermine the rights of children in OON 
placements and leave room for ORR to forgo these minimum standards. In the past, 
some unaccompanied children placed in OON facilities have not received the minimum 
services required by Exhibit 1 of the FSA.5 Indeed, we have seen that care and 
treatment provided by OON facilities can vary widely, in both positive and negative 
ways, which is why it is so imperative that the Final Rule explicitly state that OON 
facilities must abide by these minimum standards. For consistency with the FSA, the 
Final Rule must provide that any OON placement shall be state-licensed and meet the 
other requirements for licensed facilities outlined in the FSA, including the minimum 
standards in Exhibit 1. 

 
Further, Proposed Rule Section 410.1105(c)(2) provides criteria for OON RTC 

placements, but the Proposed Rule does not provide criteria for any other OON 
placements. To ensure unaccompanied children placed in OON facilities have the same 
protections as other unaccompanied children, the Final Rule must state that a child may 

 
5 See Decl. of Class Member at Nexus Children’s Hospital, at ¶ 10-11,  
Ex. I, Plaintiffs’ Response to Juvenile Coordinators’ Interim Reports, ECF No. 1039-9, Flores v. 
Barr, Case No. 85-4544 (C.D. Cal. Nov. 23, 2020) (“I spend eight hours a day in my room . . . I 
have school once a week on Wednesdays. A teacher comes in for an hour and a half and we go 
over math, English, and language arts.”); Id., Decl. of Class Member at Nexus Children’s 
Hospital, at ¶ 10, Ex. J, ECF No. 1039-10 (“I do not have school here. I have not had any 
school at Nexus the entire time I have been here.”) 
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be placed in an OON program only if it is the least restrictive placement appropriate, 
see FSA ¶ 11, and that any secure OON placement must satisfy the secure placement 
criteria in Paragraph 21 of the FSA. 
 

6. The Proposed Rule Permits Unlicensed Placement Without the 
Safeguards of FSA Paragraph 12A 

  
Paragraph 12A of the FSA provides that “minors shall be separated from 

delinquent offenders.” This protection does not appear in the Proposed Rule. The 
Preamble (p. 68,922) to the Proposed Rule states that this provision was not included 
because Paragraph 12A relates to the initial apprehension or encounter of 
unaccompanied children. However, Paragraph 12A is not limited to initial 
apprehension. Rather, it covers situations where “there is no one to whom the INS may 
release the minor pursuant to Paragraph 14, and no appropriate licensed program is 
immediately available for placement pursuant to Paragraph 19.”  
 

The definition of licensed program in Paragraph 6 of the FSA specifies that a 
licensed program must be “licensed by an appropriate State agency to provide 
residential, group, or foster care services for dependent children” (emphasis added). 
These two paragraphs of the FSA work together: prior to licensed placement, 
unaccompanied children must be separated from minors adjudicated delinquent; after 
licensed placement, children must be placed in a facility licensed by the state to serve 
dependent (rather than delinquent) children.  
 

The Proposed Rule permits children to be placed in “standard programs” that 
lack state licensure as well as in unlicensed emergency and influx facilities, yet it offers 
no assurances that unaccompanied children in these placements will be treated as 
dependent minors. Moreover, as noted above, the Proposed Rule does not specify any 
required standards for OON facilities or any placement criteria for non-RTC OONs. This 
would permit ORR to place children in OON facilities that are licensed for minors 
adjudicated delinquent, in violation of the FSA. 
  

The Final Rule must specify that until an unaccompanied child is placed in a 
program licensed by the state to provide services for dependent children, the child 
“shall be separated from delinquent offenders” (except as provided in Paragraph 21 of 
the FSA). 
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B. The Ombuds Office Is Insufficient as an Enforcement and Oversight 
Mechanism to Ensure that Facilities Meet Required Standards 

 
Proposed Rule Section 410.2000 establishes the UC Office of the Ombuds. ORR 

does not appear to see the Office of the Ombuds as a replacement for state licensing. 
See Preamble to Proposed Rule (p. 68,962) (referring to the Office of the Ombuds as 
serving “a similar function as the oversight currently provided by the Flores monitor”). 
Nor could it be, since the Office of the Ombuds as outlined in the Proposed Rule will 
not have sufficient administrative infrastructure or expertise to monitor facilities in the 
way that state licensing agencies do. And, as ORR acknowledges, “an ombud’s office 
would not have authority to compel ORR to take certain actions.” Id. Unlike state 
licensing agencies that are empowered to close programs and take other enforcement 
actions, the Office of the Ombuds would be able to issue only non-binding 
recommendations and refer matters to other agencies. See Proposed Rule § 410.2002. 
Importantly, without a requirement for state licensing, the Office of the Ombuds would 
not be able to refer matters to state licensing agencies for investigation and 
enforcement.  

 
The Proposed Rule thus creates a vacuum where facilities would be able to 

operate without the independent oversight and accountability provided by state 
licensing or any other meaningful oversight mechanism given the lack of independence 
and insufficient enforcement authority provided to the Office of the Ombuds. 

 
Additionally, Proposed Rule 410.2002(a) states that “[t]he UC Office of the 

Ombuds may engage in activities consistent with § 410.2100 . . . .” However, the 
Proposed Rule does not include a Section 410.2100. Without the text of this provision, 
Flores counsel and other stakeholders cannot fully and adequately respond to the 
Proposed Rule. 
 

C. The Proposed Rule Undermines the FSA's Placement Requirements 
 

1. Proposed Rule Sections 410.1101 and 410.1800 Permit a Delay in 
Licensed Placement Under Circumstances Inconsistent with the FSA 

 
The FSA requires that the INS transfer a minor to a licensed placement under 

Paragraph 19 within a certain time frame, except: (1) if the minor is treated as an adult 
under Paragraph 13 or eligible for secure placement under Paragraph 21; (2) “as 
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otherwise required by any court decree or court-approved settlement”; (3) “in the 
event of an emergency or influx of minors into the United States, in which case the INS 
shall place all minors pursuant to Paragraph 19 as expeditiously as possible”; or (4) 
“where individuals must be transported from remote areas for processing or speak 
unusual languages such that the INS must locate interpreters in order to complete 
processing, in which case the INS shall place all such minors pursuant to Paragraph 19 
within five (5) business days.” FSA ¶ 12(A). 

 
As detailed in the section above, the Proposed Rule impermissibly replaces 

“licensed program” with “standard program.” The definition of “standard program” 
permits ORR to place unaccompanied children in non-licensed programs without any 
obligation to expeditiously transfer them to a licensed program. See, e.g., Proposed 
Rule § 410.1001 (definition of “standard program”). This violates the requirements of 
Paragraph 12(A) of the FSA.  

 
Further, Proposed Rule Section 410.1101(d)(7) would introduce an additional 

exception that allows the agency to deny placement to even a standard program upon 
the occurrence of “an act or event that could not be reasonably foreseen that prevents 
the placement of or accepting transfer of custody of an unaccompanied child within 
the timeframes in paragraph (b) or (c) of this section.” This language is overly broad 
and would allow the agency to make placement decisions that are inconsistent with the 
FSA. Although the government has been bound by the FSA’s requirements since 1997, 
the Proposed Rule does not identify any specific circumstances not already covered by 
the FSA’s current exceptions that required a delay in placement in the past. ORR must 
eliminate this additional exception for consistency with the FSA. 

 
Similarly, Proposed Rule Section 410.1800(b) introduces qualifying language that 

would permit a delay in licensed placement under circumstances inconsistent with the 
FSA. As explained above, one of the five exceptions in the FSA for licensed placement 
includes “in the event of an emergency or influx of minors into the United States, in 
which case the INS shall place all minors pursuant to Paragraph 19 as expeditiously as 
possible.” FSA ¶ 12(A)(3). Proposed Rule Section 410.1800 states that “[i]n the event of 
an emergency or influx that prevents the prompt placement of unaccompanied 
children in standard programs, ORR shall make all reasonable efforts to place each 
unaccompanied child in a standard program as expeditiously as possible” (emphasis 
added). The FSA’s reference to licensed placement “as expeditiously as possible” 
already provides ORR with leeway to delay licensed placement when it is operationally 
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infeasible to place children within the FSA’s time limits. The additional qualifying 
language—“make all reasonable efforts”—weakens the “as expeditiously as possible” 
requirement for placement in a licensed program. ORR must eliminate this additional 
qualifying language in order to comply with the requirements of the FSA.  

 

2. The Proposed Rule is Inconsistent with the FSA Because it Eliminates 
Safeguards Against Secure Placement 

 
The FSA requires that “[a]ll determinations to place a minor in a secure facility 

will be reviewed and approved by the regional juvenile coordinator.” FSA ¶ 23. 
Proposed Rule Section 410.1104 does not include this requirement and is therefore 
inconsistent with the FSA. Although Proposed Rule Sections 410.1900 and 410.1902 
outline a Placement Review Panel (“PRP”) process, the PRP is not a substitute for the 
FSA’s mandatory juvenile coordinator review. The PRP provides the child the 
opportunity to contest their placement after they are placed in a restrictive setting, 
whereas the FSA requires automatic juvenile coordinator review and approval for all 
secure placements. The latter is an important safeguard against erroneous initial 
placement in a secure setting and eliminates the burden on the child to contest their 
placement in cases where an error could have been identified by the juvenile 
coordinator. The Final Rule should include this requirement. 

 
Further, the FSA states that minors will not be placed in a secure facility “if there 

are less restrictive alternatives that are available and appropriate in the circumstances, 
such as transfer to (a) a medium security facility which would provide intensive staff 
supervision and counseling services or (b) another licensed program.” FSA ¶ 23. 
Proposed Rule Section 410.1105(a)(2) states that “ORR will not place an 
unaccompanied child in a secure facility (that is not an RTC) if less restrictive 
alternatives in the best interests of the unaccompanied child are available and 
appropriate under the circumstances. ORR may place an unaccompanied child in a 
heightened supervision facility or other non-secure care provider facility as an 
alternative, provided that the unaccompanied child does not pose a danger to self or 
others.”  

 
Because “danger to self or others” is already a requirement for secure 

placement, see Proposed Rule §§ 410.1105(a)(3), (c), the additional clause (“provided 
that the unaccompanied child does not pose a danger to self or others”) renders 
Section 410.1105(a)(2) meaningless. Further, this additional language is unnecessary 
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because FSA Paragraph 23 and Proposed Rule Section 410.1105(a)(2) already limit 
alternative placements to those that are “available and appropriate under the 
circumstances.” ORR is not required to make an unsafe placement because such a 
placement would not be “appropriate.” But a child who poses a danger to self or 
others at one point in time can sometimes be safely and appropriately placed in a less 
restrictive setting with reasonable modifications that mitigate danger. 

 
The Final Rule should mirror the language of FSA Paragraph 23 and eliminate 

the superfluous “provided that the unaccompanied child does not pose a danger to 
self or others” language. 

 
D. Proposed Rule Section 410.1302(c) Lacks Privacy Protections Required by the 

FSA 
 
Proposed Rule Section 410.1302(c) regarding minimum standards in standard 

programs lacks a guarantee of a reasonable right to privacy required by the FSA. 
Pursuant to Exhibit 1 of the FSA, this guarantee “shall include the right to: (a) wear his 
or her own clothes, when available; (b) retain a private space in the residential facility, 
group or foster home for the storage of personal belongings; (c) talk privately on the 
phone, as permitted by the house rules and regulations; (d) visit privately with guests, 
as permitted by the house rules and regulations; and (e) receive and send uncensored 
mail unless there is a reasonable belief that the mail contains contraband.” FSA Ex. 1, 
A(12). Proposed Rule Section 410.1801(b)(12) includes this requirement for children 
placed in emergency or influx facilities, but Proposed Rule Section 410.1302(c) does 
not include this requirement for standard programs. A reasonable right to privacy is 
required by the FSA and must be incorporated into Section 410.1302(c) in the Final 
Rule. 
 

E. The Proposed Rule Undermines FSA Protections by Eliminating Mention of 
the Right to Judicial Review 
 
Paragraph 24 of the FSA provides for judicial review of facility placement and 

conditions, stating that “[a]ny minor who disagrees with the INS’s determination to 
place that minor in a particular type of facility, or who asserts that the licensed program 
in which he or she has been placed does not comply with the standards set forth in 
Exhibit 1 attached hereto, may seek judicial review in any United States District Court 
with jurisdiction and venue over the matter to challenge that placement determination 
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or to allege noncompliance with the standards set forth in Exhibit 1.” FSA ¶ 24(B). The 
FSA also requires notice of the right to judicial review. FSA Ex. 6.  

 
Proposed Rule Section 410.1109(a)(2) provides for a notice of rights that 

includes some language similar to Exhibit 6 but omits the right to ask a federal judge 
to review the child’s case. The Preamble states that the Proposed Rule does not 
expressly provide for judicial review of placement or compliance because a regulation 
cannot confer jurisdiction on a federal court. Preamble (p. 68,975). This limitation is not 
an obstacle, however, to informing children of their right to potential judicial review in a 
court with jurisdiction and venue. The Final Rule should thus include a statement 
informing the unaccompanied child of the right to seek review of a placement 
determination or noncompliance with Exhibit 1 standards in a United States District 
Court with jurisdiction.  
 

F. Proposed Rule Section 410.1202 Would Allow ORR to Disregard the Fourth 
and Sixth Release Preferences in the FSA 

 
The FSA requires that minors shall be released “without unnecessary delay” to 

sponsors in an order of preference that includes a fourth preference for “an adult 
individual or entity designated by the parent or legal guardian as capable and willing 
to care for the minor’s well-being,” FSA ¶ 14(D), and a sixth preference for “an adult 
individual or entity seeking custody, in the discretion of the INS, when it appears that 
there is no other likely alternative to long term detention and family reunification does 
not appear to be a reasonable possibility,” FSA ¶ 14(F). Proposed Rule Section 
410.1201(a) mirrors this order of placement preference. Proposed Rule 
§§ 410.1201(a)(1)-(6). Proposed Rule Section 410.1202(d), however, includes a blanket 
allowance for denial of release to an unrelated individual with whom the 
unaccompanied child does not have a pre-existing relationship. This provision is 
inconsistent with the FSA, is not needed to ensure safe placement, and could result in 
unnecessary delays to release. 
 

The Preamble to the Proposed Rule explains that the list of potential sponsors in 
order of release preference “reflects [ORR’s] strong belief that, generally, placement 
with a vetted and approved family member or other vetted and approved sponsor, as 
opposed to in an ORR care provider facility, whenever feasible, is in the best interests 
of unaccompanied children.” Preamble (p. 68,928). Flores counsel strongly agrees with 
this principle, which is central to the FSA.  
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The FSA’s fourth and sixth placement preferences each contemplate release to a 
non-relative and do not require a pre-existing relationship with the child. Although the 
FSA gives priority to a parent, legal guardian, or adult relative, some unaccompanied 
children lack an available relative sponsor. For those children, the fourth and sixth 
placement preferences may be their only opportunity for release from ORR custody 
into a community placement. This is especially critical for children who are denied 
placement by long-term foster care or other licensed community-based programs.  

 
 Pursuant to Proposed Rule Section 410.1202(d), however, “ORR may deny 

release to unrelated individuals who have applied to be a sponsor but who have no 
pre-existing relationship with the child or the child’s family prior to the child’s entry into 
ORR custody.” Proposed Rule § 410.1202(d). This language appears to permit ORR to 
deny a sponsor solely based on the lack of a pre-existing relationship without requiring 
any individualized evaluation of sponsor fitness. This is inconsistent with the FSA 
because it would make the release priorities in Paragraph 14(D) and 14(F) optional for 
ORR. Although the sixth release preference in the FSA refers to release “in the 
discretion of the INS,” the fourth release preference does not include any discretionary 
language. This suggests that the fourth release preference is not within ORR’s 
discretion. 

 
While it is true that ORR may determine that an unrelated sponsor (or any 

sponsor) is not a safe placement after individualized consideration, see FSA ¶ 17, 
Proposed Rule § 410.1203(e), the FSA does not permit ORR to decline to consider a 
sponsor because of a lack of a pre-existing relationship with the child. As noted above, 
this is especially important for children seeking release to an unrelated sponsor under 
FSA Paragraphs 14(D) or (F) who likely have no other release options. To the extent 
Proposed Rule Section 410.1202 is intended to include a pre-existing relationship as 
just one factor in ORR’s suitability evaluation rather than an automatic disqualifying 
factor, the Final Rule must make that clear.  

 
The Preamble to the Proposed Rule recognizes that release to an unrelated 

sponsor without a pre-existing relationship with the child may be appropriate, noting 
that “[p]ossible scenarios in which ORR envisions [the sixth release preference] may be 
applicable include, for example, foster parents or other adults who have built or are 
building a relationship with an unaccompanied child while in ORR care, such as a 
teacher or coach, and in which it is possible to ensure that a healthy and viable 
relationship exists between the unaccompanied child and proposed sponsor.” 
Preamble (p. 68,928). The Preamble further states that “under proposed § 410.1202(e), 
ORR would consider . . . the opportunity for the potential sponsor and unaccompanied 
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child to have the opportunity to build a healthy relationship while the child is in ORR 
care.” Preamble (p. 68,929). This is consistent with ORR’s current policy. See ORR Policy 
Guide § 2.2.4. Despite the explanation in the Preamble, Section 410.1202(e) of the 
Proposed Rule does not reference the opportunity for a potential sponsor to build a 
relationship with the unaccompanied child.  

 
For consistency with the FSA, the Preamble, and ORR’s current policy, the Final 

Rule should explicitly state that a lack of a pre-existing relationship will not 
automatically disqualify a sponsor from consideration and, if necessary to ensure a safe 
release, that ORR will provide an opportunity for a potential sponsor to establish a 
relationship with an unaccompanied child while the child is in ORR custody. 
 

G. Proposed Rule Section 410.1903 Fails to Protect Critical Due Process Rights 
for Children in Bond Hearings 

 
Paragraph 24(A) of the FSA requires that “[a] minor in deportation proceedings 

shall be afforded a bond redetermination hearing before an immigration judge in every 
case, unless the minor indicates on the Notice of Custody Determination form that he 
or she refuses such a hearing.” FSA ¶ 24(A). Proposed Rule Section 410.1903 
establishes a risk determination hearing process for unaccompanied children in 
restrictive placements, but the proposed process falls short of the protections required 
to safeguard children’s rights by (1) not making clear that children denied release based 
on a finding of danger to self can challenge that determination, (2) not placing on the 
government the burden of establishing whether a child is a danger to the community, 
(3) not clearly stating that a child has a right to review evidence in advance of a 
hearing, and (4) failing to establish recurring risk determination hearings. 

 
1. The Final Rule Must Make Clear that Children Denied Release Based on a 

Finding of Danger to Self Can Challenge that Determination in a Risk 
Determination Hearing 
 

The Ninth Circuit has interpreted the Flores bond hearing to include a 
consideration of whether a child is a danger to themself as well as to the community. 
See Flores v. Sessions, 862 F.3d 863, 871 (9th Cir. 2017) (explaining that the Trafficking 
Victims Protection Reauthorization Act “requires that children not be placed in secure 
facilities absent a determination that the child poses a danger to self or others or has 
been charged with having committed a criminal offense. This is, significantly, precisely 
the determination that can best be made in a bond hearing.”) (internal citation 
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omitted); see also id. at 873-74 (noting that class member was determined not to pose 
a danger to himself or others at the bond hearing). The risk determination hearing 
process established in Proposed Rule Section 410.1903 references dangerousness 
determinations but does not provide that these procedures are available to children 
determined by ORR to pose a danger to self, rather than just those children 
determined to pose a danger to the community. Proposed Rule § 410.1903(a) (“All 
unaccompanied children in restrictive placements shall be afforded a hearing before an 
independent HHS hearing officer to determine . . . whether the unaccompanied child 
would present a risk of danger to the community.”) (emphasis added).  

 
To be clear, a child should never be denied release to a sponsor based solely on 

danger to self. ORR should instead affirmatively support potential sponsors in 
accessing post-release community-based services for children with serious mental 
health needs. See Proposed Rule § 410.1311(e)(2). The Final Rule should therefore 
include language that makes explicit that ORR will not deny release based on danger 
to self. If ORR does place a child in a restrictive setting or deny release based on 
danger to self, however, that child must have access to a risk determination hearing 
under this section to challenge that determination, just as a child whom ORR 
determines to be a risk to the community must have access to such a hearing.  

 
2. The Government Must Bear the Burden of Establishing Whether a Child is 

a Danger to the Community 
 

The Ninth Circuit has interpreted the bond redetermination hearing to afford 
“critical due process rights,” including: “(a) the ‘right to be represented by counsel’; (b) 
the ‘right to make an oral statement’; (c) the right to ‘examine and rebut the 
government's evidence’; (d) the right to ‘create an evidentiary record’; (e) the right ‘to 
have the merits of [the minor’s] detention assessed by an independent’ adjudicator; 
and (f) the right to appeal the adjudicator’s decision.” Flores v. Rosen, 984 F.3d 720, 
734 (9th Cir. 2020) (citing Flores v. Sessions, 862 F.3d at 867-68, 879). Proposed Rule 
Section 410.1903 fails to fully protect children’s due process rights. Although the Ninth 
Circuit upheld the bond hearing provision of the 2019 Final Rule except as to the lack 
of automatic hearings, ORR should take this opportunity to strengthen the minimal 
protections in the Final Rule to better safeguard these critical due process rights.  
 

The Ninth Circuit has explained that Flores bond hearings “compel [ORR] to 
provide its justifications and specific legal grounds for holding a given minor.” Flores v. 
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Sessions, 862 F.3d at 868. Proposed Rule Section 410.1903(b), however, places “[t]he 
burden of persuasion . . . on the unaccompanied child to show that they will not be a 
danger to the community if released, using a preponderance of the evidence 
standard.” Proposed Rule § 410.1903(b). 
 

This is inconsistent with the FSA’s mandate that minors be placed in the least 
restrictive placement and be treated with special concern for their particular 
vulnerabilities. FSA ¶ 11. Further, because children whom ORR contends are a danger 
to self or others are generally placed in restrictive settings, due process requires that 
ORR, not the child, bear the burden of proof by clear and convincing evidence that a 
child must remain detained. See, e.g., Lucas R. v. Becerra, Case No. 18-5741, 2022 WL 
2177454, at *20 (C.D. Cal. Mar. 11, 2022).  
 

The Final Rule must place on the government the burden of establishing, by 
clear and convincing evidence, that a child is a danger to the community. 
 

3. The Final Rule Must Clearly State that a Child has a Right to Review 
Evidence in Advance of a Hearing 

 
As mentioned above, Paragraph 24(A) of the FSA has been interpreted by the 

Ninth Circuit to include the right to examine and rebut the government’s evidence. 
Flores v. Rosen, 984 F.3d at 734. However, the Proposed Rule does not require ORR to 
provide the child with the right to examine evidence in advance of the bond hearing. 
Rather, Proposed Rule Section 410.1903(c) states that “[t]he unaccompanied child may 
present oral and written evidence to the hearing officer and may appear by video or 
teleconference,” and that “ORR may also present evidence at the hearing, whether in 
writing, or by appearing in person or by video or teleconference.” This leaves 
unaccompanied children in the untenable position of being required to prove a 
negative, without the opportunity to adequately prepare a rebuttal of the government’s 
evidence.  
 

For consistency with the Ninth Circuit’s interpretation of Paragraph 24(A) of the 
FSA, the Final Rule must include unambiguous language stating that a child has a right 
to review ORR’s evidence within a reasonable time in advance of a hearing. 
Alternatively, the Final Rule could specify that ORR’s evidence at the bond hearing will 
be limited to the evidence provided to the child as part of their Notice of Placement. 
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4. Proposed Rule Section 410.1903(f) Undermines the FSA’s Policy Favoring 
Release by Failing to Establish Recurring Risk Determination Hearings for 
Children Detained for Long Periods of Time 

 
 Paragraph 14 of the FSA clearly states that there is a general policy favoring 
release. Given this policy, children should have the right to recurring bond hearings if 
they remain detained for long periods of time. Proposed Rule Section 410.1903(f) 
undermines this policy by allowing an unaccompanied child who was determined to 
pose a danger to the community if released to seek another hearing only if the child 
can demonstrate “a material change in circumstances.” Such a narrow basis for 
requesting another hearing permits long-term detention of children in violation of the 
FSA’s stated policy favoring release.  
 

Moreover, the Proposed Rule provides that “[s]imilarly, ORR may request the 
hearing officer to make a new determination under this section if at least one month 
has passed since the original decision, and/or ORR can show that a material change in 
circumstances means the unaccompanied child should no longer be released due to 
presenting a danger to the community.” Proposed Rule § 410.1903(f). There is no 
justification for permitting ORR to request reconsideration of a child’s danger to the 
community every month while barring the child from requesting reconsideration absent 
a material change in circumstances, especially in light of the FSA’s policy favoring 
release. 
 

The Final Rule should establish a right to recurring bond hearings for children 
detained long-term. At the very least, the Final Rule should permit unaccompanied 
children to request another hearing on the same bases that ORR is permitted to 
request a new determination: if at least one month has passed since the original 
decision, and/or a showing of a material change in circumstances. 

 
H. The Final Rule Must Clarify Provisions Relating to Children with Individualized 

Needs 
 

Paragraph 7 of the FSA defines the term “special needs minor” and provides 
that the government “shall assess minors to determine if they have special needs and, 
if so, shall place such minors, whenever possible, in licensed programs in which the INS 
places children without special needs, but which provide services and treatment for 
such special needs.” 
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The Preamble (p. 68,915-16, 68,920-21, 68,925) to the Proposed Rule notes that 
ORR is considering not defining and not using the term “special needs unaccompanied 
child” and instead referring to children’s individualized needs. Flores counsel agrees 
that the language of “special needs” has become stigmatized and further agrees that 
omitting the defined term “special needs unaccompanied child” from the Final Rule 
will not materially affect children’s rights under the FSA.  

 
The Proposed Rule, however, does not fully implement the protections of 

Paragraph 7 of the FSA. Specifically, FSA Paragraph 7 requires that children with 
individualized needs be placed in integrated placements “which provide services and 
treatment for such [individualized] needs.” Proposed Rule Section 410.1106 does not 
include this language and instead refers to reasonable modifications for children with 
disabilities. As recognized in the Preamble (p. 68,925), these terms are not synonymous 
and not every child with individualized needs is a child with a disability. For consistency 
with the FSA, the Final Rule should separately address children with individualized 
needs and children with disabilities.  

 
I. The FSA Does Not Require Consideration of Immigration Enforcement 

Factors in Determining Runaway Risk and Neither Should the Final Rule 
 

Paragraph 22 of the FSA defines “escape-risk” as “a serious risk that the minor 
will attempt to escape from custody” and lists factors to consider when making this 
determination. Proposed Rule Section 410.1001 defines “runaway risk” as a situation 
where it is “highly probable or reasonably certain that an unaccompanied child will 
attempt to abscond from ORR care. Such determinations must be made in view of a 
totality of the circumstances and should not be based solely on a past attempt to run 
away.” Proposed Rule Section 410.1107 lists factors to consider when determining 
whether an unaccompanied child is a runaway risk but omits the FSA’s reference to 
voluntary departure based on ORR’s experience that “this factor has not been relevant 
in determining whether the child is a runaway risk.” See Preamble (p. 68,926). 

 
Flores counsel agrees that the updated language in Proposed Rule Section 

410.1001’s definition of “runaway risk” is consistent with the FSA and supports the 
Proposed Rule’s clarification that this determination must consider the totality of the 
circumstances.  

 
Additionally, the “factors to consider” listed in Paragraph 22 of the FSA are 

merely aides to assess the likelihood that a child will attempt to abscond from ORR 
custody and are not determinative. If a factor is not useful in predicting whether it is 
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highly probable or reasonably certain that a child will attempt to abscond from ORR 
custody, there is no need to include it in the Final Rule. For this reason, Flores counsel 
supports the Proposed Rule’s omission of voluntary departure as a risk factor.  

 
Other immigration enforcement-related factors in Proposed Rule Section 

410.1107 should similarly be removed from the Final Rule. Factors such as a prior 
breach of bond, a prior failure to appear before DHS or the immigration court, 
indebtedness to a smuggler, and a prior removal from the United States are generally 
outside the control of children and are not predictive of their likelihood of absconding. 
These considerations are unnecessary as they reflect the immigration enforcement role 
of the former INS and are not appropriate to ORR’s distinct role as a custodian of 
unaccompanied children.  
 

J. The Proposed Rule Uses Present Tense Language that is Likely to Create 
Confusion as to its Mandatory Nature 

 
The Proposed Rule alternates—sometimes within the same section—between 

outlining what ORR shall do and stating what ORR does in the present tense. Compare 
Proposed Rule § 410.1003(a) (“Within all placements, unaccompanied children shall be 
treated with dignity, respect, and special concern for their particular vulnerability.”) 
(emphasis added), with Proposed Rule § 410.1003(f) (“In making placement 
determinations, ORR places each unaccompanied child in the least restrictive setting 
that is in the best interests of the child, giving consideration to the child’s danger to 
self, danger to others, and runaway risk”) (emphasis added), and Proposed Rule § 
410.1104 (“ORR places all unaccompanied children in standard programs that are not 
restrictive placements, except in the following circumstances . . .”) (emphasis added). 
The Proposed Rule’s selective use of present tense language is likely to create 
confusion among regulated parties, children, and other stakeholders as to whether 
these provisions are in fact mandatory.  

For clarity and consistency with the mandatory obligations of the FSA, the Final 
Rule should consistently use “shall” rather than the present tense. 
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DECLARATION OF JENNIFER VANEGAS, JD 

 

I, Jennifer Vanegas, declare as follows: 

 

1. I am a resident of the State of Michigan and I am over the age of 18.  I am an 

attorney licensed to practice in the State of Michigan.   

2. I execute this declaration based on my personal knowledge, except as to those 

matters based on information and belief, which I believe to be true. If called to testify in 

this case, I would testify competently about the following facts.  

 

Experience Serving Youth in ORR Custody 

3. The Michigan Immigrant Rights Center (“MIRC”), founded in 2009, is a legal 

resource center for immigrants and immigration advocates across Michigan. MIRC’s 

work includes direct representation, pro bono referrals, impact litigation, training, 

coalition building, advocacy, technical support and more. MIRC is part of Michigan 

Statewide Advocacy Services (“MSAS”), a non-profit law firm whose administrative 

services are provided by the Michigan Advocacy Program (“MAP”). 

4. Since 2017, MIRC, through a contract with the Vera Institute for Justice (“Vera”), 

has served every unaccompanied child in the legal custody of the Office of Refugee 

Resettlement (“ORR”) placed with ORR sub-contractors in Michigan. 

5. Since April 1, 2019, I have been an attorney at Michigan Immigrant Rights Center 

(“MIRC”) working with unaccompanied immigrant children. Since June 1, 2021, I have 

been a Supervising Attorney on MIRC’s Unaccompanied Children’s Team, responsible 

for overseeing the portion of our work involving children in short term custody at ORR 

facilities in Michigan. This includes foster care, shelter, group home, and emergency 

intake site placements with Bethany Christian Services (“BCS”), Samaritas (formerly 

Lutheran Social Services), and an Emergency Intake Site managed by PAE. 
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6. As the primary legal service provider for immigrant children in ORR custody in 

Michigan, MIRC’s attorneys and staff maintain regular contact with the youth at the 

facilities. MIRC meets with all children detained at ORR facilities in Michigan, providing 

group presentations about the rights of detained children and individualized legal 

screenings. We provide direct legal representation to youth ORR places into long-term 

custody in Michigan, as well as youth in short-term custody who have no identified 

sponsor, are considering voluntary departure or are particularly vulnerable and in need of 

representation. Over the last year, MIRC has served over 1200 youth in ORR custody. 

 

Inappropriate and Prolonged Hotel Detention 

7. I represent E-, a 17-year old child who has been held in ORR custody since at least 

July 15, 2019. During his time in ORR custody, E- has been transferred between ORR 

contract facilities and out of network placements at least ten times. E- was placed at the 

BCS Residential Therapeutic Shelter in Michigan between September 2021 and March 

22, 2022. 

8. E- was transferred to BCFS Staff Secure in San Antonio, Texas on March 22, 

2022. On April 9, 2022, BCFS staff called police to the facility following an incident in 

which E-was accused of pushing a staff member. Police transported E-to Bexar County 

Juvenile Detention facility, and he was discharged from ORR custody.  I was not 

informed why E- was discharged from ORR custody. 

9. E- was turned over to ICE officials on April 11 or 12, 2022. On April 12, 2022, 

ICE transported E-to a hotel in San Antonio and placed him in a hotel room under the 

watch of private security contractors employed by G4S and MVM, Inc. From April 12-

18, 2022, E-was held in a hotel room in San Antonio, Texas under the guard of private 

contractors employed by G4S and MVM, Inc. During that time, E- was not permitted to 

leave the hotel room, and was not offered educational or mental health services, 

recreation beyond a television, or any access to the outdoors. 
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10. On the evening of April 12, 2022, E-’s attorney at the Michigan Immigrant Rights 

Center spoke with E- by phone. During that conversation, E-reported that the private 

security contractors had, that evening, verbally insulted him, physically assaulted him, 

and applied physical restraints to his arms and legs. E- explained that the private security 

contractors had made anti-immigrant comments to him, saying things like, “Why are you 

here? You don’t belong. You should just go back home,” and calling him offensive 

names. E- also reported them saying “there are no cameras here, who is going to believe 

you?” E- became upset and responded by throwing a container of juice. In response, the 

security contractors grabbed E- and tackled him onto the bed, putting their body weight 

on him, with one putting his elbow between E-’s legs. In E-’s words, it felt “as though 

they were raping [him].” While the security contractors were physically restraining E-, 

they compressed his chest. E-was also forced to put a mask on as he was being pushed 

into the mattress, and he told them that he “couldn’t breathe.” The security contractors 

then applied restraints to E-’s wrists and ankles. They left E- restrained in this manner for 

approximately an hour, and he was then handcuffed at either the ankles or wrists for 

another hour or two. E- explained that after the incident, a female supervisor came to his 

hotel room and he explained to her what happened. To my knowledge, the only action 

taken after E- complained to staff was that he was taken out of restraints. He remained 

under MVM custody and was placed in restraints several more times by security 

contractors during the hotel stay. 

11. Throughout his custody with MVM, E- was deprived of confidential conversations 

with counsel. I spent countless hours trying to contact anyone whom I could identify as 

potentially having the ability to help him and it still took several days to challenge his 

treatment while being held by ICE/MVM. 

12. Only after extensive advocacy from MIRC and the Young Center, E- was re-

admitted to ORR custody and sent to an out-of-network care provider, Devereaux 

Advanced Behavioral Health in Orlando, Florida in late April. There, E- has faced 

significant language barriers and a delay in receiving personal belonging such as 
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eyeglasses. At present, E- continues to be marginalized at Devereaux because he lacks 

meaningful language access and also lacks consistent or confidential access to counsel. 

13. In my view, the manner in which E- behaved was wholly consistent with his 

known trauma history as well as mental health challenges that are well documented in his 

ORR file. The aggressive treatment that he experienced while in MVM custody just 

created a new sense of trauma, fear, and isolation. I noted an increased sense of 

desperation and hopelessness in E- following this experience. 

14. I cannot overstate the amount of added, long-term trauma that the confusion, poor 

communication, and punitive responses to E- have caused him. To be sure, E-’s history of 

trauma impacts his experience in ORR custody, but the continued response of keeping 

him in increasingly restrictive conditions with little hope of improving the situation or 

feeling better understood has compounded the existing trauma and created new 

devastation in his young life. 

 

I declare under penalty of perjury that the foregoing is true and correct.  Executed on this 

19 day of July, 2022, at Kalamazoo, Michigan. 

    

 

      

______________________________________ 

      Jennifer Vanegas, JD 

      Supervising Attorney,  

Michigan Immigrant Rights Center 
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DECLARATION OF M. VANEZA ALVARADO 

 

I, M. Vaneza Alvarado, declare as follows: 

 

1. I am a resident of the State of Colorado, and I am over the age of 18.  I am an 

attorney licensed to practice in the States of Texas and Colorado.   

2. I execute this declaration based on my personal knowledge, except as to those 

matters based on information and belief, which I believe to be true. If called to testify in 

this case, I would testify competently about the following facts.  

 

Experience Serving Youth in ORR Custody 

3. The Refugee and Immigrant Center for Education and Legal Services (RAICES), 

is a legal service provider that works primarily with immigrant youth. Since about April 

of 2020, I have served as Lead Staff Attorney for RAICES representing unaccompanied 

immigrant youth at the BCFS Staff Secure facility in San Antonio, TX.   

4. As of 2018, RAICES is the largest legal aid group of its kind in Texas. RAICES 

has served unaccompanied children in the legal custody of the Office of Refugee 

Resettlement (“ORR”) who have been placed by ORR at BCFS Staff Secure and other 

programs within the ORR network of care providers. As of June 2022, RAICES currently 

serves approximately 442 youth in ORR custody. 
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5. As a legal service provider for ORR shelters, RAICES’s attorneys and staff 

maintain regular contact with the youth at the facilities.  We provide ongoing 

consultations and presentations concerning the legal rights of detained minors. We also 

provide direct legal representation to youth. 

Discharges from ORR Custody and ICE Hotel Detention 

6. In my experience representing children at BCFS Staff Secure, it is common 

practice for BCFS staff to summon local law enforcement if a minor causes any property 

damage. When the child is arrested, they are subsequently discharged from ORR custody.  

Although RAICES is the legal service provider for this facility, I have not been informed 

why children are discharged from ORR custody upon arrest.  

7. In one recent case, my client 16-year-old G.M.G., had an upsetting phone call with 

his abusive mother who was still living in his home country. The shelter disclosed to the 

mother the child had been transferred to an out-of-network (OON) facility for mental 

health treatment. The minor’s mother understood the minor was sent to a home for “crazy 

people”. Upon returning to Staff Secure after his treatment in the OON facility, G.M.G 

had an upsetting phone call with his mother, the minor stated on several occasions he did 

not want to discuss why he was upset and requested a meeting be done later. The shelter 

staff insisted that they discuss what was bothering him, and did not respect the minor’s 

wishes, which then provoked the minor to throw a chair at a window. Local law 

enforcement was summoned, and the minor was arrested. The minor was placed in adult 

detention. After many failed attempts to advocate on his behalf, I finally was able to 
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make the appropriate authority understand, the minor was in fact only 16 years old and 

therefore, unlawfully being held with the adult population. Subsequently, ORR refused to 

take the minor back into custody when he was released from jail and handed over to ICE. 

8. G.M.G. was held by ICE in various hotels for approximately 20 days before I was 

able to advocate that he be transferred back into ORR custody.  I was allowed two phone 

calls with my client while he was being held in ICE custody and at a local hotel in San 

Antonio, TX. My client told me directly that he was not allowed to leave the hotel room 

for any recreation activity or just to breath some fresh air. I requested that I be allowed to 

provide my client with art supplies or swimming trunks, and that request was denied. 

Despite my efforts to advocate for him, I was not allowed to be involved with which 

secured facility he would be transferred into. I made a plea that he be placed back into 

San Antonio Staff Secure so that I could continue legal services. He subsequently was 

transferred to Children’s Village Staff Secure and out of RAICES’s area of service.  

9. A second 16-year-old at BCFS Staff Secure, E.A.M.F., had been in ORR custody 

since July 15, 2019. Since entering ORR custody, E.A.M.F. had been transferred to 

various facilities around the country. He was placed in San Antonio Staff Secure in 

March of 2022, making this his ninth placement in just over two years. On April 9, 2022, 

E.A.M.F. was arrested and discharged from ORR custody. He was later turned over to 

ICE officials and detained in a hotel room from April 12, 2022, through April 18, 2022, 

After many efforts to locate the minor, I was able to finally obtain a phone number to 

reach him. I worked closely with E.A.M.F.’s attorney at the Michigan Immigrant Rights 

Case 2:85-cv-04544-DMG-AGR   Document 1427-11   Filed 05/31/24   Page 4 of 5   Page ID
#:50054



 

Declaration of M. Vaneza Alvarado 

4 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

 

 

Center, with whom he had built a rapport and trusting relationship. I was extremely 

concerned about E.A.M.F. because he reported to his attorney that the ICE contractors 

placed him in restraints and subjected him to verbal abuse and physical assaults. Eight 

days of this treatment and confinement to a hotel room is not acceptable for a boy already 

previously diagnosed with various mental health disorders.  

10. E.A.M.F.’s arrest was the sixth arrest this year from Staff Secure and the twelfth 

arrest since about March of 2021. I would estimate that the Staff Secure averages about 

nine clients a month.  

I declare under penalty of perjury that the foregoing is true and correct.  Executed 

on this 24 day of June 2022, at San Antonio, TX. 

 

 

         

______________________________________ 

                      M. Vaneza Alvarado  
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