ISSUE BRIEF NJLQ

NATIONAL JUVENILE DEFENDER CENTER

Promoting Positive Development

The Critical Need to Reform Youth Probation Orders

THE ISSUE

Probation is the most common disposition in juvenile court when youth are adjudicated delinquent.! In 2013, formal
probation was ordered in 64% of adjudicated delinquency cases.? Though intended to lead youth toward success,
unwieldy conditions of probation can lead to technical violations and cause lasting harm in the lives of children,
including removal from their communities and incarceration.® Probation orders often make it difficult for youth to
succeed while on probation, despite the fact that probation agencies are focused on achieving positive youth
development and accountability.* In some places, youth are required to manage over thirty conditions of probation—a
near impossible number of rules for children to understand, follow, and even recall. Overly broad and unclear orders
that are not tailored to the strengths, interests, and challenges of an individual youth can result in significant numbers
failing on probation, ultimately leading to costly and unnecessary out-of-home placement. In 2013, 17% of youth in

residential placement facilities were being held for technical violations of probation.”

Juvenile probation orders should have a limited number
of conditions, and they should be individually tailored to
achieve community safety and accountability by helping
the youth develop skills necessary to contribute as a
positive member of the community. In a brief survey
conducted by the National Juvenile Defender Center,
juvenile defenders reported that their juvenile court
probation orders include anywhere from five to over
thirty conditions of probation. Further, a study from
Washington State, the Washington Judicial Colloquies
Project, found that youth recall and understand very little
of what is said during the court hearing when the
conditions of probation are ordered.® Project staff
reported, “Youth were interviewed minutes after the
hearings, and most of them were confused and mistaken
about what the judge had stated and ordered just

moments before. Overall, the youth surveyed recalled
only 1/3 of the conditions that were ordered.”’ By
reducing the number of probation conditions and
ensuring that each condition correlates to the youth's
interests and goals of probation, youth will be more
likely to understand the expectations and be more able
to comply with the conditions of probation. Further, this
will enable probation officers to address the unique and
individualized characteristics of youth outside the realm
of compliance and punishment. Goals identified for the
youth should be youth-centered, strengths-based, and
developed as the probation officer builds a relationship
with the youth. Engaging the youth to identify and
prioritize these goals will help achieve the youth's buy-in
and thus increase the likelihood of success and
compliance.®
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Juvenile probation plays an important role in achieving
community  safety, accountability, and positive
development for youth. To attain these goals, juvenile
orobation officers are tasked with helping youth achieve
nositive development by providing opportunities for skill
huilding and growth, as well as proper supervision.”
Accordingly, juvenile probation officers’ authority and
duty should closely align with the individual goals of
influencing positive behaviors for each unique child in
the system.'® Unfortunately, far too many probation
orders contain a list of standardized conditions that
make it easier for the court and probation staff to
monitor youth, but which have no positive value in youth
development and are simply another opportunity to
perpetuate a child’s involvement in the juvenile court
system.

Instead, probation orders in which each condition of
probation is thoughtfully tailored to a particular child’s
strengths or challenges are a mechanism to ensure that
each condition of probation is geared toward positive
youth development, thereby fulfilling the objectives of
youth accountability and community safety. Further,
probation  conditions that are developmentally
appropriate and individually tailored for each youth will
help legitimize a youth's experience on probation,
increase compliance, reduce unnecessary incarceration,
and lead to better outcomes. Several types of conditions
reported by juvenile defenders raise significant concerns
for effective juvenile probation practice.

Juvenile probation orders should not include a condition
compelling youth to submit to a search or seizure by a
probation officer at any time and place, without cause.
These search and seizure conditions, which are ordered
IN numerous states across the country, not only go
against the goals of juvenile probation by hindering a
youth’s development, but also may violate a child's
Fourth Amendment right to be free from unlawful search
and seizure.

The Fourth Amendment protects all individuals, including
children, from unreasonable search and seizure,
generally meaning that a warrant based on probable
cause is required beforehand."

While a person may choose to give up this right by
consenting to a search or seizure, the consent must be
voluntary. "> The U.S. Supreme Court has defined
voluntary consent in this context as a subjective inquiry
based on a totality of the circumstances, meaning that
the court should consider the individual characteristics
of the person providing consent, the surrounding
circumstances, and the manner in which the consent was
sought to determine whether the waiver of rights was
truly voluntary.™ The crux of this inquiry is to gauge
whether there was a choice at all. Absent a voluntary
waiver, any search or seizure conducted without cause
may be grounds for a constitutional violation, implicating
any and all evidence derived from the unlawful search as
inadmissible in court.

For purposes of juvenile probation, to determine the
voluntary nature of a child signing a probation order that
allows for a search or seizure of the child without
limitation, the court should consider, among other
factors, the child's age, developmental stage, context in
which the waiver was sought, and the nature of juvenile
probation as part of a final disposition order. The child
must have had an understandable and meaningful choice
to keep or waive his or her Fourth Amendment protection
at the moment of signing. Without such a choice, the
child's signature cannot be considered voluntary
consent, meaning that a probation officer's subsequent
search of the child may violate the child's constitutional
rights if it was made without cause, and thus any
evidence found from that search would be inadmissible
In court.

However, regardless of whether the probation order
grants the probation officer the specific authority to
search or seize the child, all juvenile probation officers
may still conduct a lawful search or seizure of the child
so long as the officers obtain a warrant beforehand or
have probable cause (and in some circumstances,
reasonable suspicion) in an emergency or other special
situation.'® Therefore search and seizure conditions in
juvenile probation orders are unnecessary and place
probation officers at risk of violating a child’s
constitutional rights by seemingly allowing probation
officers to search or seize a child without cause. Further,
search and seizure conditions are likely to affect the
youth's trust in the legal system, because it conflates the
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role of probation officers with law enforcement. By
tasking a probation officer to focus on catching the child
iIn a wrong through arbitrary searches, as opposed to
providing a program of proper supervision and youth
development, the child’s perception of the legitimacy of
the system will diminish, often leading to worse
outcomes, such as increased recidivism.’™ A former
judge stated, “|w]hen a probation officer crosses the line
into behaving as a police officer, the probationer may
ose the confidence needed to pay attention to the
officer's  advice and choice  of  services
and programs."'™ As such, search and seizure
conditions should not be included in juvenile probation
orders because they conflict with the goals of juvenile
probation by hindering positive youth development,
affect a youth's perception of the legitimacy of the
system, and may violate the youth's constitutional right
to be free from unreasonable search and seizure.

The use of electronic monitoring in juvenile probation
should be severely limited because it hinders the goals
of achieving positive youth development and teaching
accountability, thereby deterring efforts to achieve
community safety.’ A probation officer's relationship
with the vyouth is the most significant factor in
influencing behavior change. However, electronic
monitoring impedes this relationship by shifting the
focus away from intensive case management and more
towards technical compliance. Electronic monitoring
conditions often are accompanied with an additional set
of technical rules, such as calling the electronic
monitoring office every time the youth leaves her home
and asking permission ahead of time to go to certain
locations.'® By reducing meaningful interactions between
the probation officer and the youth and instead focusing
on technical compliance, normative behavior consistent
with adolescent development is often punished and

opportunities for positive youth development are
hindered.

As recognized by the U.S. Supreme Court, youth are less
susceptible to deterrence and more vulnerable to
negative influences, due to their developmental
status. ' Accordingly, youth subject to electronic
monitoring may fail to self-requlate, plan ahead, and
calculate the future consequences of non-compliance.
Thus, youth who forget to follow technical rules such as
calling the electronic monitoring office every time the

youth leaves her home or asking for permission ahead of
time to go to certain locations, face probation
violations. 2 These restrictive rules, which do not have a
direct relationship in helping youth achieve positive
development, often contribute to the deterioration of the
youth's trust and respect in the system, leading to worse
outcomes for the youth and the community.

A general prohibition against associating with an entire
class of individuals is overbroad because it includes
individuals with backgrounds unknown to the youth.?
Under this condition, though a youth may have had no
means of knowing that her friend, acquaintance, or
family member is also on probation, has a criminal
record, or is part of a gang, the youth would be subject to
a probation violation. Not only does such a condition
violate the youth's freedom to associate under the First
Amendment, it also affects the youth's trust in the
fairness of the system. When youth are faced with
impractical conditions that are essentially impossible to
follow, they are more likely to oppose the program as a
whole, leading to worse outcomes. Further, association
conditions exacerbate the racial disparities in the
juvenile  court system. Youth of color are
disproportionately involved in the juvenile court system,
removed from their homes, and committed to a
residential facility. > Thus, by enforcing a blanket
prohibition on associating with others involved in the
criminal or juvenile court system through punitive
measures, the system widens the disparities by
increasing the likelihood that a youth of color will be
further involved in the system for violating a probation
condition. In fact, among youth committed to a
residential facility for violating a probation order, 67% are
youth of color, even though they make up 46% of the
general population.

Furthermore, even if the condition specifies that the
youth may not associate with known individuals subject
to one or more of the prohibited categories, the condition
still lacks a sufficiently narrow link with the overall
purpose of the juvenile justice system.?* Often times,
family members or positive community members may
fall into these broad categories of prohibited
association. In fact, there are a number of successful
community-based programs designed to connect
system-involved youth with formerly system-involved
peers and mentors to help youth achieve positive
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development, effectively navigate through the juvenile
court system, and reduce crime. *° Yet, despite the
positive influence that an individual may carry, broad
association conditions may lead to technical violations
that do not aid, but rather hinder the growth and

Probation orders should be written and explained in the
youth's primary language, using simplified words and
phrases, taking into account adolescent development
and the prevalence of language and literacy-related
disabilities among youth in the juvenile justice system.
The spoken and written language of legal proceedings is
more complex than the typical language of adolescent
daily life, and such legal language is even less
accessible for youth with language, literacy, or
educational disabilities or delays. Research in the
juvenile justice system has demonstrated conclusively
that language- and/or literacy-related disabilities, often
undiagnosed, are prevalent among youth in the juvenile
justice system.?® One study found that 52% of young
offenders in the juvenile justice system had a language
impairment.?” As a comparison, 7.4% of the general
population has a language impairment. *°

Language deficits pose a significant disadvantage for
children in the legal system because it affects their
ability to process information and explain plans,
perceived consequences, and resolution in a given
situation. 2% This is further exacerbated when youth are
faced with complex probation orders and the expectation
to fully understand and adhere to its demands. The
language on most probation orders is often beyond the
expected comprehension level of an average youth. All
children, regardless of whether they have a language
and/or literacy disability, have incomplete language
development, as many subtleties of grammatical
complexity and word meaning are not fully acquired until
the end of adolescence.

development of youth. As such, it is important that each
condition is thoughtful, appropriate, and closely related
to the goals of influencing behavior to ensure positive
youth development and community safety.

Accordingly, expecting youth, many of whom face
language and/or disability impairments, to understand
and remember a long list of complexly worded
conditions is incompatible with what is known about
adolescent language development.

As part of a national survey, the National Juvenile
Defender Center obtained several juvenile probation
orders from jurisdictions across the country which
were evaluated by a speech-language pathologist to
determine their reading level.*® The juvenile probation
orders collected ranged from a ninth grade to collegiate
reading level, the majority of which were written at a
tenth or eleventh grade level, based on measures that
take both grammatical complexity and vocabulary into
account. As a comparison, approximately half of the
adult population in the United States reads at or below
an eighth-grade level.”’ Accordingly, various regulations
commonly require materials to be written at a sixth- to
eighth-grade reading level to ensure adequate
comprehension and informed decision maki’ng.32 Yet,
children in the juvenile justice system are too often
handed complex orders written in tenth to eleventh grade
levels, containing language that they may not understand
or fully appreciate. This language and reading barrier
may lead to non-compliance of probation conditions as a
result of the child’s poor or incomplete understanding of
the full meaning of the required conditions, as opposed
to willful disrespect. As such, it is essential for probation
orders to be examined, reduced, and revised with
simplified grammar and vocabulary.
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Working Innovations

The juvenile probation department in Umatilla County significantly limited the number of programmatic and
behavioral requirements listed in its court order. In general, youth in Umatilla County are expected to obey
the law, pay any assigned fees, keep in contact with probation, complete assessments, programs, or
directives determined appropriate through the individualized case planning process, and complete
community service, if applicable.33 The order does not grant probation officers with any authority to search
or seize youth, but rather is narrowly tailored to the unique attributes of each youth and the goal of helping
youth achieve positive development.

In 2002, Pennsylvania state legislators passed an amendment to the Judicial Code, which outlined the
powers and duties of juvenile probation officers. Under 42 Pa. Cons. Stat. Ann. § 6304, a probation officer
generally may not search a youth or her property unless “there is reasonable suspicion to believe that the
child possesses contraband or other evidence of violations of the conditions of supervision.”** The statute
further states that the standard for reasonable suspicion is based on constitutional search and seizure
principles.® This provision was intended to ensure that the powers and duties of probation officers were
consistent with the aims of the juvenile court. Commenting on the amendment, the Joint State Government
Commission stated, “[t]he primary role of the probation officer is the care and protection of the child, and in
delinquency cases, his treatment and rehabilitation as well. Incompatible roles . . . have been excluded
[from the statute].” *°

The Washington State Judicial Colloquies Project developed a guide to achieve developmentally
appropriate dialogues in juvenile court. In recognizing that the majority of youth in juvenile court do not
comprehend the lengthy list of rules for probation, often leading to noncompliance, the Project developed
and piloted model colloquies and accompanying forms outlining conditions of release and probation in a
developmentally and age-appropriate manner. The pilot sites that implemented the colloquies and
accompanying forms found that communication between the court and the youth significantly i'mproved.37 In
one court, youth interviewed understood 90% of the conditions ordered by the judge, compared to 33% of
the conditions that were understood prior to the Project.”® By ensuring that probation conditions are written
and explained in a developmentally and age-appropriate way, youth will more likely understand what is
expected from them, leading to a greater likelihood of success.
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Recommendations for Reform

Juvenile court jurisdictions should revise probation orders to ensure they are developmentally and age-
* appropriate and consistent with the aims of juvenile probation by limiting the number of conditions,

revising the language used, and removing unfair search and seizure, electronic monitoring, and association
conditions;

Legislators should eliminate the use of electronic monitoring, unrestricted search and seizure conditions,
and broad association conditions as part of standard juvenile probation orders;

Juvenile probation departments should clarify the duties of probation officers in accordance with their role
in influencing positive behavior and promoting youth development;

Bar associations and other professional organizations should issue official statements against unfair
juvenile probation conditions; and

Juvenile defenders should actively litigate and fight against unfair juvenile probation practices, such as
* the ineffectiveness of electronic monitoring, unintended consequences of association conditions, and
constitutionality of search conditions.*’

CONCLUSION

The number, type, and language of juvenile probation conditions should be rooted in a developmental framework
based on the foundation of the juvenile justice system to achieve success for youth and promote community safety.
As juvenile probation officers carry out their duty to ensure community safety by promoting positive youth
development, it is vital for probation officers to build trust and legitimacy with youth, as this affects compliance and
future outcomes. Ensuring a reasonable number of conditions that are developmentally appropriate and thoughtfully
related, explained, and implemented will provide youth with the proper supervision and guidance that will enable them
to make healthy choices and become successful and productive members of the community.
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