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Children in government custody – whether in state or federal custody – are inherently vulnerable in that 
they are apart from family and placed into profoundly flawed systems that have long histories of abusive and 
dangerous practices. For over 80 years, there has been consensus within the child welfare field that facilities 
in which children are placed must be licensed by state authorities to ensure that such facilities at least meet 
fundamental health and safety requirements. 

In 1997, this critical state-based licensing requirement made its way into protections for immigrant 
children in federal custody when the Flores Settlement was signed. The Flores Settlement establishes 
baseline standards for the custody, detention, and release of detained immigrant children. Over 25 years 
later, we have been witnessing a slow and steady erosion of the federal government’s adherence to state 
licensing mandates – an erosion that has gone largely unnoticed. 

Licensing alone does not ensure the safety of children, but it is a prerequisite for ensuring a baseline of 
core requirements to which facilities must adhere and a basic structure for accountability. Far more must 
be done to ensure the well-being of children placed in these facilities, but all of it must be built upon the core 
infrastructure that state licensing provides. 

This briefing provides an overview of:

• the modern child welfare consensus around family-based, state-licensed care,

• the state licensing requirement in the Flores Settlement, the federal government’s increased use of
unlicensed placements, and

• the inappropriate continued reliance on unlicensed influx facilities.

Finally, this briefing provides recommendations to decrease the government’s reliance on unlicensed 
placements.

Introduction
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I. The Modern Child Welfare Consensus On
Family-Based, State-Licensed Care

State child welfare practice has evolved over time to recognize the concrete harms of placing children in 
institutional, congregate care settings. Accordingly, states consistently prioritize placing children in family-
like settings. Further, all states license and monitor childcare facilities to promote safe and appropriate 
environments for children.

From Institutional Care to Foster Families
Before the development of the modern child welfare system, states sent most children in government 

custody to large institutions that failed to meet their needs.1 In the early nineteenth century, “[p]ublic 
almshouses, insane asylums, and even adult prisons came to house many poor children who had nowhere to 
go.”2 Advocates expressed growing concern that these settings were inherently inappropriate for children.3 
This led private organizations, mostly religious groups, to develop orphanages.4 Although orphanages 
represented an improvement on prior institutions, they still failed to provide children with the individualized 
adult attention needed to promote healthy development.5

In the twentieth century, child welfare reformers increasingly criticized traditional orphanages for their 
separation and stigmatization of children, among other issues.6 These reformers argued that placing children 
in individual family settings would better support children’s development.7 Accordingly, child welfare best 
practice increasingly focused on deinstitutionalization.8

The preference for family-based care over institutionalization reflects the modern understanding that 
living in institutional settings harms children. For example, studies have shown that children placed in 
institutions suffered developmental delays and experienced a lack of safety, permanence, and well-being.9 
Even group homes, while better for children than large institutions, are not a substitute for family care. As 
a 2011 University of Maryland study explained, “[i]n recent years, concerns about the use of group care 
appear to have increased. Group care has been labeled as costly, overused, overcrowded and overburdened 
and, sometimes, unsafe.”10 The lack of a healthy attachment to a parental figure can cause behavioral and 
interpersonal difficulties for children and adolescents, including increased susceptibility to negative peer 
influence.11 

Additional harmful effects of congregate care include impaired physical, social, and cognitive 
development.12 Even for children who do not experience developmental issues, living in this type of setting 
may still cause psychological harm.13 Furthermore, despite the strong consensus in favor of family-based 
care, children of color, particularly black children, are disproportionately likely to be placed in congregate 
care and overrepresented in the child welfare system generally.14

States have steadily decreased their use of group homes and other congregate care settings for children, 
while increasing community-based and family-like placements.15 In 2015, the Government Accountability 
Office reported improved outcomes and costs savings in various states due to their reduction in congregate 
care.16 Currently, family-based settings account for at least 79% of child welfare placements nationwide.17
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Federal policy also strongly supports the prioritization of family-like settings over institutional placements. 
For example, the Family First Prevention Services Act (FFPSA), which passed into law in 2018, is intended 
to “help children remain at home, reduce the unnecessary use of congregate care, and build the capacity of 
communities to support children and families.”18 The FFPSA limits federal funding for congregate care and 
has influenced states to decrease use of these placements.19 As the Congressional Bill Report on the FFPSA 
explains, the Act “ensures more foster children are placed with families by limiting federal reimbursement to 
only congregate care placements that are demonstrated to be the most appropriate for a child’s needs….”20 
Furthermore, “to be eligible for federal payment, congregate care settings would be subject to licensing and 
accreditation standards to ensure they provide appropriate supervision and have the necessary clinical staff 
to address children’s needs.”21

Throughout the movement promoting deinstitutionalization, advocates also pushed for standardized 
requirements to ensure children’s safety in child welfare placements, both in institutions and with individual 
families. In the 1930s, state child welfare agencies began to be staffed by professional social workers who, 
among other things, ensured licensure of homes that boarded foster children.22 By the end of 1939, every 
state in the U.S. had a statewide public child welfare agency and the majority of states also had a licensing 
scheme in place.23 

Currently, all states require childcare facilities to be licensed, reflecting the widespread recognition 
that licensing is essential to ensure children’s safety.24 Licensing serves a critical purpose by ensuring that 
childcare facilities are equipped to meet children’s needs and are not placing children in inherently dangerous 
environments. 

States have developed extensive infrastructure to implement and monitor licensing requirements.25 
State licensing agencies review facilities’ policies, procedures, and program methods prior to approving a 
license.26 Licensing requirements mandate that facilities provide certain services to children, such as regular 
medical, mental health, and dental care.27 Additionally, licensing requirements contain measures to ensure 
children’s liberties are protected while placed in childcare facilities, such as restrictions on seclusion and 
restraint.28 Licensing provisions can also protect children’s ability to access attorneys and submit complaints 
through grievance procedures established by the facilities.29 

Staff in state-licensed facilities must pass background checks, which include checking fingerprints, 
the sex offender registry, and the state’s registry of child abuse and neglect.30 Licensing requirements also 
establish certain parameters for the infrastructure of the facility itself, including by requiring compliance 
with local health and fire department regulations, as well as limiting facilities’ maximum occupancy.31 State 
licensing also requires minimum staff qualifications and staffing ratios.32 

Finally, state agencies regularly inspect licensed facilities, investigate complaints, and take enforcement 
action upon discovering violations.33 These enforcement actions can include monetary actions, judicial 
actions, and revocation of the facility’s license.34

Even with state licensing systems in place, violations of licensing requirements still occur, sometimes 
resulting in appalling harm to the children housed in these facilities.35 However, state licensing agencies and 
their accompanying investigatory and enforcement powers create mechanisms to hold facilities accountable 
for these offenses and increase the likelihood that these non-compliant facilities will be discovered and dealt 
with appropriately.    

State Child Welfare Licensing
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II. State Licensing and the Flores Settlement

The Flores class-action lawsuit was filed in 1985 to remedy the egregious conditions in which immigrant 
children were detained.36 At the time, there were no requirements as to the types of facilities that could be 
used as immigration detention centers and immigrant children did not receive any special accommodations.37 
For example, the government detained 15-year old Jenny Flores in a hotel surrounded by a chain link fence.38 
Children in the custody of the Immigration and Naturalization Service (INS) were not detained separately 
from adults and interacted with unrelated men and women daily.39 Immigrant children were also routinely 
strip searched.40

The Flores class action, brought on behalf of Jenny Flores and other immigrant children, argued that 
the government must release children to sponsors and improve the conditions of facilities where it detains 
children to comply with minimum child welfare standards.41 The plaintiffs and the government reached 
a settlement in 1997, which has governed the detention of immigrant children ever since.42 The Flores 
Settlement Agreement outlines basic protections that the government must afford to detained immigrant 
children to ensure humane treatment and living conditions and expeditious release. 

One of the central guarantees of the Flores Settlement is the requirement that, within three days of a 
child entering immigration custody, the government must generally transfer the child to a placement with a 
state license to care for dependent, as opposed to delinquent, children.43 In the case of an “emergency or 
influx,” children must be placed in licensed facilities “as expeditiously as possible.”44 Licensed facilities must 
“comply with all applicable state child welfare laws and regulations” and abide by other minimum standards 
set out in the Settlement.45 The federal district court for the Central District of California and the Court of 
Appeals for the Ninth Circuit have both recognized that the Settlement’s state licensing requirement is a 
material term of the agreement.46

As the Ninth Circuit Court of Appeals explained, the purpose of the state licensing requirement is to “use 
the existing apparatus of state licensure to independently review detention conditions.”47 State licensing 
agencies have the independence, administrative infrastructure, and specialized expertise to monitor facilities 
housing immigrant children and ensure they meet state child welfare standards. The district court noted that 
“[t]he purpose of the licensing provision is to provide [children in federal immigration custody] the essential 
protection of regular and comprehensive oversight by an independent child welfare agency.”48

State licensing is such an essential protection for children that it is the only requirement that both the 
plaintiffs and the government agreed should survive even after the termination of the Settlement. A 2001 
amendment to the Settlement states that “[a]ll terms of this Agreement shall terminate 45 days following 
defendants’ publication of final regulations implementing this Agreement. Notwithstanding the foregoing, 
the INS shall continue to house the general population of minors in INS custody in facilities that are state-
licensed for the care of dependent minors.”49

Origins of the Flores Settlement

State Licensing Requirement
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Under the Homeland Security Act of 2002, the functions of the former INS were transferred to other 
federal agencies. The Office of Refugee Resettlement (ORR) of the Department of Health and Human Services 
is now responsible for the care and custody of undocumented children who arrive in the United States without 
their parents.50 ORR is required by federal law to promptly place these unaccompanied children “in the least 
restrictive setting that is in the best interest of the child.”51

As mandated by the Flores Settlement, ORR contracts with facilities licensed by state child welfare 
authorities to care for dependent children.52 In contrast with state child welfare practice, however, most 
children in ORR custody are placed in congregate care shelters.53 Although ORR contracts with temporary 
(TFC) and long-term foster care providers (LTFC), foster care placements are usually reserved for specific 
populations of children and far fewer foster care beds are available than shelter beds.54 Some unaccompanied 
children are placed in facilities that are even more restrictive than shelters, including staff-secure facilities, 
residential treatment centers, and secure juvenile detention centers.55

In recent years, ORR has also increasingly relied on emergency and influx facilities that lack state 
licensing or oversight. As detailed in the following section, the use of such unlicensed placements has placed 
children at serious risk. 

Office of Refugee Resettlement Licensed Network
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Despite the importance of state licensing, and despite the clear mandate that ORR use state-licensed 
facilities to house detained immigrant children, ORR regularly places children in unlicensed facilities. These 
facilities are not monitored by state licensing authorities and have placed vulnerable children at serious risk. 

The temporary use of unlicensed facilities can become necessary when the number of unaccompanied 
children entering the United States exceeds ORR’s licensed network capacity, as occurred in 2021. However, 
the government has at times used unlicensed facilities even when licensed beds are available and increasingly 
appears to rely on unlicensed facilities as a permanent part of its network. 

With the emergence of the COVID-19 pandemic in early 2020, ORR’s use of licensed facilities to house 
unaccompanied children decreased dramatically for multiple reasons. ORR initially began restricting the 
number of available beds at licensed facilities to increase social distancing and respond to staffing shortages 
caused by the pandemic.56 As a result, ORR had over 10,000 licensed shelter beds in early 2020 but reported 
less than 6,000 licensed shelter beds by January 2021.57

Most significantly, in March 2020 the Centers for Disease Control and Prevention (CDC) issued an order 
under Title 42 of the U.S. Code allowing border officials to immediately expel undocumented families and 
individuals who attempted to enter the United States, including asylum-seekers and children traveling alone.58 
At least 8,800 unaccompanied children were expelled under the CDC’s Title 42 order, significantly reducing 
the total number of children in ORR custody in 2020.59 As of August 22, 2020, ORR shelters were only three 
percent occupied.60

Instead of placing unaccompanied children in available licensed ORR placements, the government 
detained many children in hotels for days or weeks at a time before expelling them to their home countries to face 
the same dangerous conditions they had fled from.61 In these hotels, children were supervised by employees 
of a private Immigration and Customs Enforcement (ICE) contractor, MVM, Inc.62 The federal district court 
responsible for overseeing the Flores Settlement held in September 2020 that this hotel detention program 
violated the Settlement’s licensing requirement.63 The court further found that these hotel placements were 
unsafe because “[c]hildren as young as 10 are left alone with an adult who has no qualifications or training 
in childcare,” the government “offer[ed] no formal protocols for how MVM Specialists are to adequately care 
for unaccompanied minors,” and “oversight of the hoteling program is vague and minimal.”64 After this court 
order, the government began sending more unaccompanied children to ORR facilities.65

The rapid expulsion of children entering the U.S. alone finally ceased in November 2020 after a federal 
judge in Washington, D.C. found that the expulsions of unaccompanied children under Title 42 were likely illegal 
and therefore ordered an end to the practice.66 The federal Court of Appeals for the D.C. Circuit later paused 
this order pending an appeal, but the Biden administration declined to resume expelling unaccompanied 
children. Children traveling with their parents, however, remained subject to Title 42 expulsions.

III. 2020-2022: ORR’s Increased Use of 
Harmful Unlicensed Placements

COVID-19 Restrictions and Hotel Detention
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Children in ORR Custody (2019-2023)

Data Source: Flores Reports67

A significant number of unaccompanied children entered the United States after crossing the southern 
border in 2021. Over 12,000 of these arrivals were children who were previously expelled with their families 
under Title 42 and then crossed the border alone in their subsequent attempt to enter, often in response to 
horrific conditions and dangers in Mexico.68

With the sudden increase of arrivals, the government faced severe overcrowding at Customs and Border 
Protection (CBP) holding facilities and a lack of available state-licensed ORR placements. CBP placements are 
not licensed childcare facilities and children endured appalling conditions in overcrowded facilities, including 
a lack of access to showers, highly limited communication with family, and no opportunity to go outside 
for fresh air.69 Although both federal law and the Flores Settlement generally require that unaccompanied 
children be held in CBP custody for no more than 72 hours before being transferred to ORR custody, many 
children were detained by CBP for much longer.70 More than 27,200 children spent longer than 3 days in CBP 
custody, over 7,400 children were held for 10 or more days, and more than 180 children spent 20 or more 
days in CBP holding facilities.71

In its first attempt to alleviate the overcrowding at CBP stations, ORR opened the Carrizo Springs Influx 
Care Facility (ICF) in Carrizo Springs, Texas in February 2021.72 The following month, ORR began opening a 
new type of facility called “Emergency Intake Sites” (EISs). Between March and May 2021, ORR opened 14 
EISs.73 Thousands of children were placed in convention centers, military bases, oil worker camps, and other 
irregular locations across the country.74

Opening of Emergency Intake Sites

2019 2023202220212020
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EIS facilities were intended to be a short-term emergency response to a “severe shortage of residential 
state-licensed care providers, standard care providers or influx care facilities”.75 However, thousands of 
children languished in EISs for over a month, with some detained in these makeshift facilities for approximately 
three months.76 Like Influx Care Facilities, Emergency Intake Sites are unlicensed facilities and are therefore 
not subject to independent state monitoring or required to meet state child welfare standards and licensing 
requirements.77 However, while ORR has internal, unenforceable standards requiring certain minimum 
services at ICFs, EISs were not required to meet even those standards.

The prolonged stays and inconsistent and abysmal quality of care provided to children held in EISs 
raised urgent concerns, as detailed in the 2022 NCYL briefing “Unregulated & Unsafe: The Use of Emergency 
Intake Sites to Detain Immigrant Children.”78 For example, children in several EISs slept in rows of cots in 
massive tents or convention halls with hundreds of other children and no privacy. Children in some EISs 
reported receiving inedible or undercooked food and a lack of clean clothes and underwear. Many children 
suffered serious mental distress because they received little to no information about their progress toward 
release and lacked access to adequate mental health services.79

“
15-year-old child, Pecos EIS80

Every day, I wake up and feel very sad. 
I am frustrated because I see other kids 
leave before me. Some kids have been 
here for five days and get to go home. 
I don’t know what else to do when our 
uncle has done everything for our case.

I was not allowed to go 
outside the tent the 
entire time I was there. I 
did not receive any kind 
of education until I was 
about to leave. Then they 
taught us a few words in 
English. But day-to-day 
there was no education.

17-year-old child, Fort Bliss EIS81

They did not cook the food well because they were 
cooking for so many thousands of kids at the 
emergency shelter . . . The food was very bad, not 
good to eat. The chicken was raw, everything was 
raw. I ate it because I had no choice. I got sick from 
it. Even if I was hungry sometimes I did not want to 
eat it.

17-year-old child, Fort Bliss EIS83

I am hungry 
all the time.

16-year-old child,
Starr Commonwealth EIS82
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I have switched case managers 
three different times – I think 
that they just abandoned my 
case. No one has explained why I 
have had so many different case 
managers. 

16-year-old child, Pecos EIS84

I did not have privacy. It was way too 
crowded. I slept in a very large tent with 
many other youth. The beds were bunked 
and were very small. You couldn’t turn 
while you were sleeping because if you 
did you would fall out of the bed.

17-year-old child, Fort Bliss EIS86

The chicken 
they served 
us was 
bloody and 
raw.

16-year-old child,
Fort Bliss EIS87

Some of us have decided to stop sending our clothes to 
the laundry because we do not want to lose our clothes. 
We just wash our clothes in our dorm room bathrooms. 
We don’t have anything to clean the clothes with – we 
just use water and hang them up to dry.

17-year-old child, Pecos EIS89

My anxiety attacks have 
been abnormal here – they 
have gotten worse since I 
arrived at Pecos. I have had 
about 3 or 4 anxiety attacks 
since I have been here.

16-year-old child, Pecos EIS88

I’m so scared here. 
A large man with 
glasses, a blue shirt 
and a cap told me 
that if I ever spoke 
harshly or hit a child, 
then I would be 
deported. I am 
terrified of being 
deported because the 
gangs are trying to kill 
me.

13-year-old child,
Fort Bliss EIS85

Conditions in the EISs were most egregious during the initial months of their opening. While the conditions 
at EISs improved over time, these egregious conditions would not have been permissible for even a day 
under any state licensing scheme. There was no immediate recourse for the harms that children experienced 
in EISs because these facilities were unlicensed and lacked any required – and moreover, enforceable – set 
of standards.  

The DHHS Office of Inspector General (OIG) investigated the Fort Bliss EIS and published its findings 
in September 2022.90 OIG reported that ORR filled many of the case manager positions at Fort Bliss with 
federal volunteers and contract staff who lacked relevant experience.91 Case managers reported being 
improperly trained and unprepared to assist children.92 Due to the importance of releasing children quickly 
to appropriate sponsors, one ORR leader explained that “bringing on inexperienced case management staff 
rapidly ‘is something that should never occur.’”93

The overall disorganization and chaos at Fort Bliss exacerbated case management issues, leading to 
disastrous results.94 By the end of May, at least 700 children had not seen a case manager for approximately 
60 days.95 This lack of communication resulted in “‘a pervasive sense of despair,’ among children at the 
facility, who reportedly experienced distress, anxiety, and in some cases, panic attacks.”96 A youth care 
worker detailed one incident in which a young girl began hitting and cutting herself in front of a group of 
other children upon “learning that her mother had not yet been contacted by a case manager as part of the 
sponsor screening process.”97 

“
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In August 2021, Flores counsel filed a motion to enforce the Flores Settlement, asking the federal district 
court to order faster release of children from the most dangerous EISs and to require the government to 
adopt mandatory standards of care in these facilities. Flores counsel and the government eventually reached 
a settlement to establish stricter standards at EISs, which was approved by the court in September 2022.98

Although the majority of EISs closed by November 2021, two facilities, Fort Bliss in El Paso, TX and 
Pecos Children’s Center in Pecos, TX, remained operational and continued to house thousands of children 
through spring 2022. In late May and early June 2022, ORR converted these two EISs to ICFs.99 Although 
these facilities are now required to meet somewhat higher standards of care than when they were classified 
as EISs, they remain mass congregate care settings that are inherently inappropriate for children. Notably, as 
ICFs, they are still not subject to state licensing requirements or independent state monitoring. 

Population in ORR Shelters, 
EIS/ICF, and LTFC/TFC Programs

Data Source: Flores Reports100

2021 2022 2023
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The number of children in ORR custody decreased substantially in 2022 from the first half of 2021. In 
May 2022 there were a total of 8,550 children in ORR custody, compared to 20,321 children in May 2021.101 

Yet even as the emergency situation that led to the opening of EISs passed, ORR has continued to rely on 
expensive largescale influx facilities to detain children. 

Congress has explicitly instructed ORR to use unlicensed facilities only when necessary and on a 
temporary basis.102 However, ORR has placed children in unlicensed emergency and influx facilities even 
when shelter beds were available for those children. 

ORR’s Policy Guide provides that ORR may open an influx facility only when its operational capacity of 
state-licensed shelter and transitional foster care beds exceeds 85 percent.103 As the data in the Appendix 
shows, however,  since May 2022 ORR has consistently used less than 80 percent of its available shelter 
and transitional foster care beds, and at times closer to 60 percent. During most of 2022, the number of 
available and unoccupied shelter beds exceeded the number of children placed at EISs and ICFs.104 For 
example, on May 31, 2022, 2,501 children were detained in EISs and 197 children were detained at ICFs, 
despite ORR reporting 3,826 available and unoccupied shelter beds. On December 31, 2022, 1,097 children 
were detained in ICFs despite ORR having 2,658 available and unoccupied shelter beds. 

Data Source: Flores Reports105

ORR Shelter and EIS/ICF Bed Occupancy

IV. ORR’s Inappropriate Continued Reliance
on Unlicensed Influx Facilities

Unused Shelter and Foster Care Capacity
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In the past, ORR used influx facilities on a temporary basis to respond to a sudden increase in the 
number of children in custody. For example, the influx facility in Homestead, Florida, was initially operational 
from June 2016 to March 2017 and then again from March 2018 to August 2019.106 The influx facility in 
Tornillo, Texas, was operational from June 2018 to January 2019.107 Although ORR has posted Notice of 
Funding Opportunities (NOFOs) for additional shelter and foster care facilities,108 it appears to have no plans 
to close the ICF facility at Fort Bliss or to phase out the use of ICFs altogether. To the contrary, in a July 
2022 court filing ORR announced its intention to open two additional ICFs.109 As of January 27, 2023, ORR 
had secured a new ICF facility in Greensboro, North Carolina with a capacity of up to 800 beds, although this 
facility has no set opening date.110 On March 17, 2023, ORR announced that there were no children at Pecos 
Children’s Center ICF. ORR stated that Pecos had been placed in “warm status, which means a facility is not 
fully staffed and there are only minimal onsite facility management services” and that it does not have a 
reactivation date.111

In addition to the child welfare concerns associated with unlicensed emergency and influx facilities 
operating without state oversight, these facilities are extremely expensive to operate. In March 2021, the 
government contracted with a disaster-relief company, Rapid Deployment, Inc. (RDI), to establish and operate 
the Fort Bliss EIS. Between March 2021 and December 2022, the government awarded RDI over $3.2 billion 
to operate the facility, $1 billion of which were awarded after the facility’s conversion from an EIS to an ICF.112  
The Pecos Children’s Center facility is run by Family Endeavors Inc., also a disaster-relief company, which 
operated Pecos under a $707.8 million no-bid government contract between March 2021 and May 2022. 
Family Endeavors was then awarded another $1.1 billion contract to operate the facility between May 2022 
and May 2023.113

In fiscal year 2022, the cost of contracting with RDI and Family Endeavors accounted for approximately 
40 percent of ORR’s $7.8 billion budget for its Unaccompanied Children’s program.114 By contrast, ORR spent 
just 35.7 percent of its FY 2022 budget on grants, which is how the licensed facilities serving the vast majority 
of children in ORR custody receive funding.115 

Further, the government awarded two contracts worth $261.2 million and $177.1 million to Deployed 
Resources LLC to operate the new Greensboro ICF.116 This facility has not yet opened but as of March 2023 
the government had committed $181.1 million and $37.7 million on those contracts.117 The government also 
entered a $50.4 million contract with the American Hebrew Academy to lease the property for the Greensboro 
ICF for five years.118

FY 2022 
ORR Unaccompanied 

Children’s Program 
Spending 

$7.8 billion total

Other

Grants

Family 
Endeavors, Inc.

(Pecos EIS/ICF)

Rapid 
Deployment, Inc.
(Fort Bliss EIS/ICF)

Cost of Unlicensed Facilities
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Independently of ORR’s opening of new influx and EIS facilities, numerous ORR shelters were stripped 
of their state licensing in 2021 because of actions by Texas Governor Greg Abbott and Florida Governor Ron 
DeSantis to cease licensing ORR facilities operating in their respective states. As of March 6, 2023, ORR had 
at least 38 shelters and six long term foster care (LTFC)/transitional foster care (TFC) programs in Texas and 
at least nine shelters in Florida.119 

ORR has informed care providers in both states that they can continue operating without state licensure 
or oversight.120 The federal government has also indicated that it will issue proposed rulemaking for a federal 
licensing scheme in the coming months.121 It is unlikely that the federal government will be able to fulfill 
all of the functions that states have historically played in licensing, given that they lack the independence, 
expertise, and infrastructure of state licensing agencies. With the prospect of federal licensing on the horizon, 
there is even greater cause for concern for the broader undermining of state licensing requirements across 
the ORR network. 

V. Additional Obstacles to State-Licensed
Placements: State De-Licensing in Texas and
Florida

ORR Facility Network

States in ORR 
facility network
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The factors that have led to ORR’s increased reliance on unlicensed facilities have not been entirely 
within the federal government’s control. These factors include the COVID-19 pandemic, increased arrivals 
of unaccompanied children, and anti-immigrant political actors stripping licensing for facilities serving 
unaccompanied children. But a commitment to restoring adherence to this critical requirement is within the 
federal government’s control. It is a question of will. It requires a willingness to recommit to this decades 
old, critical protection for children’s well-being. It requires judiciousness in determining if and for how long 
to rely on unlicensed beds. The government has recently moved in the right direction by closing Emergency 
Intake Sites, and placing one Influx facility on warm status, but the fact remains that for over two years, the 
government has relied on unlicensed beds and has demonstrated no plans to cease this reliance. 

In order to course correct, the federal government should:

• Cease placement of youth in Influx Care Facilities if beds are available in shelter or foster care
programs.

Although a small number of shelter or foster care beds should be kept in reserve to allow for immediate 
placement of particularly vulnerable children (defined as children ages 12 and younger, pregnant 
and parenting, with a known disability or medical or mental health issue, not proficient in English 
or Spanish, or at enhanced risk because of LGBTQI identification)122 the number of reserved beds 
must be determined using evidence-based projections of the beds actually needed to accommodate 
particularly vulnerable populations. 

• Place Influx Care Facilities on inactive status and keep them on inactive status unless at least 85 percent
of shelter and transitional foster care bed space is occupied.

• Aggressively work to expand licensed bed capacity, especially in states that are welcoming to
unaccompanied immigrant children.

For example, in a letter to ORR in 2021, the California Department of Social Services noted that its current 
licensed programs had interest and capacity to serve over a thousand additional unaccompanied 
children and that several providers were interested in opening new ORR programs.123

• Enhance case management services at licensed programs to support a safe and swift release to
sponsors.

For example, in the past, Influx Care Facilities have successfully accelerated the pace of safe releases 
by substantially increasing case management resources. If licensed facilities had enhanced case 
management resources, children could be safely released to families more swiftly, which in turn 
would open up more licensed beds for arriving children.   

The erosion of the right be placed in state licensed facilities is neither inevitable nor acceptable. It is time 
for ORR to recommit to placing youth in licensed facilities, and for stakeholders to hold ORR accountable in 
doing so.

Conclusion and Recommendations
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